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Association Activities 


A SPECIAL COMMITTEE of the Association, Fifield Workum, 
Chairman, will conduct a professional and objective study of 
procedures in connection with the issuance, denial and with- 
drawal of passports. Members of the Special Committee are 
Alexis C. Coudert, William A. Delano, Adrian S. Fisher, Manly 
Fleischmann, Ewen C. MacVeagh and Gerard Swope, Jr. Pro- 
fessors Robert B. McKay and Cecil J. Olmstead, both of New 
York University School of Law, will serve as Directors of the 
Committee’s research staff. The study is made possible by a grant 
of funds by The Fund for the Republic, Inc. The grant was 
made upon the express condition that the study be of a com- 
pletely independent nature, and the Committee will have the 
sole responsibility for the conduct of the study and for any 
recommendations which may be made. 


e@o 


ON APRIL 23 the Committee on Criminal Courts, Law and 
Procedure, Arnold Bauman, Chairman, sponsored a reception 
for Justices of the Court of Special Sessions and City Magistrates. 
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Mayor Wagner was present and spoke briefly. Other speakers 
were Chief Justice Irving Ben Cooper, Police Commissioner 
Stephen P. Kennedy and Chief City Magistrate John M. 
Murtagh. The President of the Association welcomed the guests 
on behalf of the Association. 


o@Mo 


ON APRIL 29 the Joint Committee for Entertainment, 8oth 
Annual Meeting, American Bar Association, held a meeting at 
the House of the Association. The Committee consists of repre- 
sentatives of the five local Bar Associations and the New York 
State Bar Association. Whitney North Seymour is Chairman; 
Mrs. Orison S. Marden is Chairman of the Women’s Committee. 
Vice-Chairmen are the President of the Association, David M. 
Potts, Louis J. Merrell, Ben A. Matthews, Cloyd Laporte, George 
Kent Weldon and Sidney Jacobi. The Committee is developing 
plans for the entertainment of members of the American Bar 
Association attending the annual meeting of the Association 
from July 14 to 16. Some 5,000 members and wives are expected 
to be in New York City for the meeting. The Joint Committee 
has recently sent out an appeal for funds to members of the 
American Bar Association in the state. 


e@o 


ERNEST A. GROSS, Chairman of the Committee on Post-Admission 
Legal Education, has announced that the Sixteenth Annual 
Benjamin N. Cardozo Lecture will be delivered on May 21 by 
Dean Jefferson B. Fordham of the University of Pennsylvania 
Law School. Dean Fordham’s topic will be ““The Legal Profes- 
sion and American Constitutionalism.” 


0@Qo 


DURING FEBRUARY and March the Section on Taxation, of which 
Milton Young is Chairman, sponsored a series of three panel 
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discussions on “Federal Income Tax and the Closed Corpora- 
tion.” Subjects discussed at the three meetings were “Tax 
Problems on Formation of the Closed Corporation,” including 
capitalization, stockholder loans, transfer of property, stock- 
holder agreements, tax-free exchanges, selection of accounting 
method and taxable year, by Carbery O’Shea and Richard Paul; 
“Tax Problems of the Operating Corporation,” including the 
use of multiple corporations, compensating executives, safe- 
guarding against personal holding company tax and accumu- 
lated earnings tax, distributions to shareholders, by Jacquin D. 
Bierman and Theodore Tannenwald, Jr.; and “Tax Problems 
on Liquidation of the Corporation,” including tax-free liquida- 
tions, collapsible corporations, partial liquidations, by Professor 
Robert Anthoine and Robert J. McDonald. The Consolidated 
Reporting Company made a transcript of these lectures and now 
has available for sale in book form the entire series. Inquiries 
should be addressed to the Company at 303 Fourth Avenue. 


e@o 


THE TWELFTH Annual Association Night held on April 12 was 
a musical review of the highlights of Judge James Garrett 
Wallace’s musical and theatrical career. A feature of the evening 
was singing by Harrison Tweed and the President of the Asso- 
ciation. Newman Levy acted as master of ceremonies. Those 
present received an R.C.A. 12-inch long-play (33 1/3) record of 
songs made famous by Judge Wallace. ‘The record is now made 
available to members of the Association at $2.50. The record has 
an attractive protective jacket with a note on the history of the 
songs by Harris B. Steinberg and is accompanied by a booklet 
prepared by Whitney North Seymour, Jr., containing a memorial 
of Judge Wallace by Richard H. Rovere and contains the score 
of “The Appellate Division Blues” and the lyrics of the songs on 
the record. Judge Wallace sings, in addition to ““The Appellate 
Division Blues,” the courtroom scene from “May It Please the 
Court,” ‘““The Reasonably Prudent Man,” “St. Ives,” “Chorale,” 
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“The Pride of General Sessions,” and two songs relating to 
Thomas E. Dewey and John W. Davis. In addition there are 
songs written by Judge Wallace sung by Judge Arthur Marke- 
wich, K. Bertram Friedman, Eugene A. Leiman, joseph A. 
Sarafite, Roger B. Hunting and Leffert Holz. Order blanks have 
been sent to all members of the Association, or orders may be 


placed with the Librarian. 
0@o 


THE COMMITTEE on Labor and Social Security Legislation, I. 
Robert Feinberg, Chairman, will act as host to the Labor Law 
Section of the American Bar Association during its meeting in 
New York City in July. The Committee plans to present a 
humorous portrayal of a collective bargaining session on July 11 
at the House of the Association. 

The Committee has been devoting considerable time to a 
report on the Uniform Arbitration Act adopted by the Com- 
missioners on Uniform State Laws. In its study it has had the 
cooperation of the Association’s Committees on Arbitration and 
Uniform State Laws. 

9@Mo 


THERE HAVE BEEN a number of inquiries concerning registration 
for the London meeting of the American Bar Association (July 
24 through go) and concerning travel arrangements. Registra- 
tions are still being accepted by the American Bar Association 
at 1155 East 60 Street, Chicago 37. A registration fee of $50 
is required. Registrants must now be responsible for their own 
travel and hotel arrangements. This Association has been advised 
that group flights are being arranged by at least two travel 
agencies in New York. Further information on these may be 
secured by writing the Executive Secretary, 42 West 44th Street, 
New York 36. 
o@Mo 


JAMES V. MANGANO, General Clerk of the Supreme Court, Second 
Department, has requested the following information be pub- 
lished: 
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Pursuant to directions of the Board of Justices of the Second Judicial 
District, Supreme Court, effective April 15, 1957 all medical records sub- 
poenaed for the trial of an action in the Supreme Court, Kings County, 
shall be delivered to Trial Term Part I—Medical Records Clerk—located in 
Room 114—Supreme Court—Fulton and Joralemon Streets, Brooklyn, New 
York. 


Each record shall be enclosed in a securely sealed envelope. 
The face of the envelope shall be endorsed with 


1) the name of the hospital 

2) the name of the patient 

3) the title of the action 

4) the calendar number 

5) the name and address of attorney who issued subpoena 
6) inventory of contents. 


Messengers, agents or employees should deliver such records only to the 
Clerk in charge. 


If the records are mailed, a self-addressed envelope and sufficient postage 
for their return should be enclosed. 


e©Mo 


THE FOLLOWING LETTER from the Counsel to the Governor was 
received by Robert MacCrate, Chairman of the Committee on 
State Legislation: 


“My dear Mr. MacCrate: 


Although the thirty-day bill period has only gotten 
under way, I have decided not to wait until its termina- 
tion to tell you how grateful I am to you. The Bar Asso- 
ciation’s reports are always of invaluable help. In these 
busy days they frequently furnish the only ray of light. 
I feel that you and the members of your Committee are 
not only assisting the Governor but rendering a great 
public service. 

With many thanks, I am 

Sincerely yours, 


Dan Gutman” 
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‘THE TWELFTH Annual Art Exhibition, sponsored by the Com- 
mittee on Art, Alexander Lindey, Chairman, opened on May 1. 
Over 150 pictures by members were on exhibit. The Committee 
in charge of the show was Daniel j. Riesner, Chairman, William 
C. Cannon, Edmund T. Delaney, Leffert Holz and Harris B. 
Steinberg. Robert Beverly Hale, Curator of American Painting, 
The Metropolitan Museum of Art, was adviser to the Committee 
for this year’s show. 
oMo 


THE AMERICAN ASSEMBLY has called attention to the availability 
of Assembly publications. The American Assembly was founded 
by Dwight D. Eisenhower as President of Columbia University 
in 1950 on the premise that citizens in a democracy can make up 
their own minds on public questions if they have access to 
unbiased facts. He organized the Assembly as a vehicle to provide 
such facts. The following publications are available: 


Inflation: Its Causes, Consequences, and Cures (May 1952) 

The Forty-eight States: Their Tasks as Policy Makers and 
Administrators (October 1955) 

The Representation of the United States Abroad (May 


1956) 
The United States and the Far East (January 1957) 


Single copies will be furnished without charge to organizations 
using these for discussion or educational purposes. Individuals 
may purchase copies at $1.00 each from The American Assembly, 
Graduate School of Business, Columbia University, New York 
27, N.Y. Checks should be made payable to Columbia University. 


e@o 


THE TENTH CONFERENCE Of the Inter-American Bar Association 
will be held in Buenos Aires from November 14 to 24, 1957. 
The Conference will consider papers on approximately 70 topics 
at meetings of the 15 Committees and Sections of the Association. 








M; 


M 


M 
M 





The Calendar of the Association 
for May and June 


(As of April 18, 1957) 


May 1 Twelfth Annual Art Exhibition — Opening 4:30 P.M. 
May 


nN 


Dinner Meeting of Committee on Administrative Law 
Dinner Meeting of Committee on International Law 
Dinner Meeting of Committee on Surrogates’ Courts 
Meeting of Section on Wills, Trusts and Estates 


May 6 Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Committee on Professional Ethics 


May 7 Dinner Meeting of Committee on Arbitration 
Dinner Meeting of Committee on Real Property Law 


May 8 Dinner Meeting of Executive Committee 


May 13 Joint Meeting of Committee on Corporate Law Depart- 
ments of Section on Corporation, Banking and Business 
Law of the American Bar Association and Section on 
Corporate Law Departments of The Association of the 
Bar of the City of New York, 10:00 A.M. Buffet Supper, 
6:15 P.M. 


May 14 Annual Meeting of Association, 8:00 P.M. Buffet Supper, 

6:15 P.M. 

Meeting of Committee on the Domestic Relations Court 

Joint Meeting of Committee on Corporate Law Depart- 
ments of Section on Corporation, Banking and Business 
Law of the American Bar Association and Section on 
Corporate Law Departments of The Association of the 
Bar of the City of New York, 10:00 A.M. 


May 15 Meeting of Committee on Admissions 
Joint Meeting of Section on Administrative Law and 
Procedure and Section on Labor Law 
Dinner Meeting of Committee on Bill of Rights 
Dinner Meeting of Committee on Labor and Social Secur- 
ity Legislation 
Dinner Meeting of Committee on Legal Aid 
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Meeting of Library Committee 


Sixteenth Annual Benjamin N. Cardozo Lecture. “The 
Legal Profession and American Constitutionalism.” T. 
Speaker — Dean Jefferson B. Fordham of the University 
of Pennsylvania Law School, 8:00 P.M. Buffet Supper, 


6:15 P.M. se 
, , , su 
Dinner Meeting of Committee on Trade-Marks and Un- 
fair Competition Mf 
( 
Meeting of House Committee - 
Dinner Meeting of Committee on Federal Legislation e 
Dinner Meeting of Committee on Professional Ethics “f 
Dinner Meeting of Executive Committee ac 
Meeting of Section on Trade Regulation - 
Dinner Meeting of Committee on Trade Regulation 
‘ ‘ ‘ . g! 
Dinner Meeting of Committee on International Law tl 
Dinner Meeting of Committee on Trade-Marks and Un- ef 
fair Competition b 


Meeting of Committee on Admissions 
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The President’s Letter 


To the Members of the Association: 


As I approach the end of a year as President, I must record 
several reactions. The first is heartfelt gratitude for the unfailing 
support given me by officers, committees, the membership gen- 
erally, and, last but by no means least, the staff from top to 
bottom. The second is a tremendously enhanced respect and 
regard for the breadth and meaning of this Association. This 
experience has certainly proved the exception to the rule 
“familiarity breeds contempt.” In my case familiarity has bred 
admiration. Third, while the presidency has been time consum- 
ing, it has been fun and most satisfying. 

I really feel that the Association is on the threshold of even 
greater accomplishments and usefulness to the profession and 
the community and, equally important, to becoming a more 
efficiently and modernly operated institution. Shortly the mem- 
bership will be informed of plans for the gradual accomplish- 
ment of these worthwhile objectives. 

The immediate prospect for all of us entails preparations 
for being host in July to the visiting members of the American 
Bar Association during its meeting here on the way to London. 
This requires much thought and work as well as generosity of 
time and money from the lawyers of the city. I can promise you 
that this Association intends fully to measure up so that the 
lawyers from the rest of the country can enjoy their visit to 
our City. 

Louis M. Lores 
April 17, 1957 
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Myth and Reality About 
the Courts, Judges and Justice 


By THe HonorasLte Henry CLAY GREENBERG 


Justice of the Supreme Court of 
the State of New York 


I have not come here tonight because I have any ego needs for 
universal defense of the court of which I have the honor to be a 
member, nor will I offend you by huckstering a verbal cosmetic 
to cover such blemishes as may exist. My sole purpose is to 
attempt to destroy, once and for all, with truth, with fact and 
with fairness, at least some of the myths which have been manu- 
factured and nurtured about our State courts. 

I think this can be done most effectively if I introduce the 
subject of my address by quoting from the remarks of the late 
John W. Davis, the nestor of the American Bar, delivered on the 
occasion of the 250th anniversary of the founding of the Supreme 
Court of the State of New York: 

‘“‘Laws and institutions, whatever their intrinsic merit, cannot 
rise higher than the men through and by whom they act. If 
through its long life the Supreme Court of Judicature of the 
province and State of New York has preserved, as it has, the 
liberties of the people within its jurisdiction, if it has dispensed, 
as it has, impartial and even-handed justice to all men, the credit 
for the fact cannot be withheld from the Judges who have sat 
upon its Bench, nor I make bold to say from the lawyers who 
appeared before them. 

“Naturally, not all of these have been equal in natural gifts or 
personal merit. Fate has not bestowed upon them equal oppor- 
tunity or equal distinction, but from their rolls, judges and 
lawyers alike, it would be easy to compile a list that should be a 
source of just pride and high inspiration to all who serve in the 
places they once filled.” 


Editor’s Note: Justice Greenberg’s address was delivered on April 3, 1957, under 
the auspices of the Section on Litigation, of which Edward C. McLean is the 
Chairman. 
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In marked contrast are the fulminations of Judges Medina and 
Lumbard in their addresses before this Association, the former 
in April of 1956, and the latter in January of 1957. These jurists 
have been tolling bells for the demise of effective and honorable 
Benches of the judicial system of the State of New York. You 
have been presented a bone-picking bacchanal of post-mortems 
which were intended to leave a court system free of all honor, 
unencumbered with conscience, paraplegic in mobility and 
“cracking at the seams.” 

As I read these diatribes, I could not help but recall the com- 
ment of Professor Mason in his recent Biography of Harlan 
Fiske Stone about a former Senator and his investigators: 
“that these men relished that blissful twilight zone between 
truth and fiction.” And there also came to mind the memorable 
words uttered by Benjamin Franklin at the Constitutional Con- 
vention of 1787: “what a blessing it would be if these men 
doubted a little of their own infallibility.” And may I add, cease 
a little playing God. 

Many of you will recall the delightful story of the French 
lady, who, in a dispute with her sister, said, “I don’t know how 
it happens, sister, but I meet with nobody but myself that’s 
always in the right.” 

A good deal of intellectual liberty has been taken quite 
recently in the appraisal of our state courts and procedure, that 
has no relevance to specific knowledge or statistics and has been 
presented as the age-old cry of havoc rather than a rightful 
perception of the process. ““O, what a brave thing it is,” to quote 
Rabelais, “in every case and circumstance of a matter to be 
thoroughly well informed.’ Learned Hand expressed it better 
when he said he abhorred “denunciation, without specification 
or backing.” 

We need overt action to correct major premises and false logic. 
The mental set some of us have about things should be sifted 
of untruths and prejudice and the error of continuing false 
beliefs must be set aside. It is amazing how these men “pro- 
nounce pontifical conclusions with all too little sign of mastery 
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of the elements of the problems that the conclusions seek to 
solve.”” (Thomas Reed Powell, H.L.R. 1935, p. 218.) 

They seem not to realize, as Mr. Justice Frankfurter said in 
another connection, “that sonorous abstractions do not solve 
problems with intractable variables.” They are “much more 
impressed with the dramatic quality of their utterance than 
influenced by the desire to arrive at the truth.” (Stone, in letter 
to Butler, p. 109 of Mason — Harlan Fiske Stone: Pillar of the 
Law.) 

Let us also not forget, that “Facts are not like Rotarians that 
identify themselves by badges. The ascertainment of facts, the 
sifting of the relevant from the irrelevant or confusing, the 
balanced statement of the relevant, call for a disciplined profes- 
sion, for the will, capacity and opportunity for disinterested 
communication” (Frankfurter “Of Law and Men,” p. 249, quot- 
ing C. P. Scott of the Manchester Guardian) . 

Deception is the easiest thing on earth until it is exposed and 
crashes truth down upon ourselves and those who have believed 
in us. Three hundred years ago Sir Walter Raleigh urged a new 
interpretation of history and was beheaded. With great regard 
for my head, nevertheless, I urge a sober, balanced and fair view 
of the judicial scene, which adequately and properly perceives 
the true picture of what it is as against the gloomy panorama 
presented by these men, of what they say it is. 


HONEST CRITICISM IS HEALTHY 


I would be the last to urge that the courts are beyond criticism. 
I share the views of Mr. Justice Brewer as he expressed them in 
his Lincoln Day Speech way back in 1898. (15 Nat. Corp. Rep. 
849.) “It isa mistake to suppose that the Supreme Court is either 
honored or helped by being spoken of as beyond criticism. On 
the contrary, the life and character of its justices should be the 
objects of constant watchfulness by all, and its judgments subject 
to the freest criticism. The time is past in the history of the 
world when any living man or body of men can be set on a 
pedestal and decorated with a halo. True, many criticisms may 
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be, like their authors, devoid of good taste, but better all sorts 
of criticism than no criticism at all. The moving waters are full 
of life and health; only in the still waters is stagnation and 
death.” 

That criticism however must be grounded in reality, in fact, 
in understanding and comprehension, not in pursuit of attrac- 
tive phrases in the hope of capturing the public eye, not with 
the intent to mislead, to magnify such evils as may exist, with 
the result of shocking the unwary, the untutored, the unsuspect- 
ing, the naive. Indeed, it must not stem from personal venom, 
it must not be actuated by blind partisanship; it must not be 
inspired by the “sensational motif.” 

There is, as there always has been, some complaint of the 
courts as the institution through which our law is administered. 
Often the source or character of these complaints is such as to 
make them unworthy of serious consideration. Sometimes they 
are the unintelligent and mere parrot-like repetition of some 
criticism for which no reason or justification whatever could be 
given. At other times they are the prejudiced and unfair reaction 
of a disappointed litigant. But when we eliminate all of these 
we are compelled to recognize that there are not infrequent 
complaints and criticisms by those who are fair-minded and 
staunch supporters of the courts and who are both intelligent 
and conservative in their criticisms. I ask myself is this true of 
the distinguished Federal Jurists. 

In America we are in some danger from “exaggerated com- 
plaint.” Mr. Langdon Mitchell, in an article on “The American 
Malady,” mentions a sort of clinical examination of American 
civilization made recently by thirty critical essayists, and sums 
up their conclusion thus: “Everything all wrong—next nation 
please.” And thus some people think of law administration in 
America. 

Bentham observes: “the man, who is so narrow in his views or 
so impulsive in the matter of reform that he would subvert or 
deride a general system of law, is not worthy to be heard at the 
bar of an enlightened public. The good which the laws produce 
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is ever with us, every day and every hour; while the evil is but 
casual and fleeting. But the good is enjoyed unperceived, without 
being referred to its source, as if it came in the ordinary course 
of nature; while the evil is acutely felt, and, in describing it, 
spread over vast space and a long course of years, is focussed by 
the imagination on a single point. What abundant reasons for 
mistrusting exaggerated complaint!” (Bentham’s Theory of 
Legislation, Vol. 1, p. 207.) 


PROCEDURAL REFORM 


A reformation even of our procedural defects is not to be 
effected by legislative waving of a magician’s wand, but by the 
slow process of stimulating in the public mind the love of 
justice, of educating it as to the nature of law and the grave 
importance of delegating its administration only to those who 
are fit to bear that responsibility—that is, to lawyers and judges. 

The procedural reformers have thus been engaged really in an 
effort to solve a problem that is almost insoluble. One of them 
has, indeed, confessed: ‘““The problem of pleading has been a 
common-law problem for some eight centuries at least. It has 
not been solved completely or indeed even tolerably.” Speaking 
of the very latest system of code pleading, the same critic has 
observed: “But the system, even in its most recent degree of 
perfection as exhibited in the new Federal Rules of Civil Pro- 
cedure, has a number of serious defects when viewed from the 
standpoint of the function of pleading in a civilized system of 
procedure.” Another critic in 1939 complained: “The New 
Federal Rules have been the basis of procedure in the federal 
courts for but a little over two years. Yet in this short period they 
have received more judicial construction than any other pro- 
cedural code ever received in a decade. In all there have been 
well over a thousand written opinions on points of practice 
under the Rules. . . . No less than 650 separate points of pro- 
cedural law have been passed on by these decisions.”” Moreover, 
the Federal Rules of Civil Procedure had to be extensively 
revised in 1947, after they had been in force for only a decade.” 
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(Simpson — “A Possible Solution of the Pleading Problem,” 
H.L.R. Vol. 53 [1939].-) 

In spite of this indictment, Judge Lumbard quotes the Federal 
Rules as a model of simplicity and inspiration. In his address he 
said ““‘We need fewer rules and fewer procedural pitfalls. Our 
Federal Rules of Civil Procedure have greatly simplified and 
expedited Federal court cases. Rule I provides that ‘these rules 
shall be construed to secure the just, speedy and inexpensive 
determination of every action’—a good preamble for the 86 rules. 

“In our state practice you will search the 1578 sections of the 
Civil Practice Act and the 302 sections of the Rules of Civil 
Practice and all the additional subsections which have been 
added since 1920 and you will search in vain for any such guide 
or statement of purpose. Here a good preamble looks better than 
hundreds of sections.” 

This is wishful thinking and, at the same time, there has been 
no demonstration that a preamble can secure the just, speedy and 
inexpensive determination of every action. Procedural shibbo- 
leths are hollow in the face of the amount of work expended by 
the Federal Judiciary in endeavoring to unravel and adjudicate 
the simple Federal Rules. Enthusiasm will not suffice. Time and 
trial and error; purpose, determination and perception, are the 
indispensable factors which will effect true reform in procedure 
and in practice. No one will contend that the New York Civil 
Practice Act is a model. But my research has failed to disclose 
that in the matter of two years’ time it required 1,600 opinions 
to attempt to decipher the true meaning of the various sections 
and rules of the Civil Practice Act. In comparison with the 
Federal rules, I think that the State courts have been able to 
function effectively and with an abundance of expedition in 
matters pertaining to practice and procedure. 

It should be observed that more important than reform in the 
rules and procedure is reformation in our thinking. We should 
look more to our standards than to our mechanics. We should 
concern ourselves to a larger degree, if the administration of 
justice is to profit, with the kind of justice the people are looking 
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for than the media through which it is accomplished. There is 
a point where the human element looms larger than rules, a 
point where human judgment has no rule book save its con- 
science. 

CALENDAR CONGESTION 

Delay is cited as a defect in the administration of justice. 
“Haste is a prolific parent of error and injustice.”” Summary 
methods of disposing of business, while they may clear a crowded 
trial calendar, are not calculated to advance the administration 
of justice unless court and counsel are exceptionally sure-footed. 
In an article in the Columbia Law Review of October, 1946, 
Mr. Justice Douglas wrote, “but the measure of efficiency is not 
necessarily the speed with which decisions are rendered. More 
often than not justice is the product of deliberation and medita- 
tion rather than of haste.’”” We must not unduly emphasize 
keeping the dockets clear against the quality of the clearing. As 
Chief Justice Stone remarked, “the crucial question is not 
whether the court has kept up with its calendar but whether it 
had kept up with justice.” 

I see no cause for despair over the administration of justice 
either in the tendency of the courts or the general attitude of 
the leaders of the Bar. In spite of all this so-called “hue and cry” 
which I have not been able to discern except from a few misin- 
formed and uninformed persons, the administration of justice 
in the courts of the State of New York has met with approval 
generally in each community, and those who would decry its 
performances have no concern either with the accomplishments 
of the courts or with the accuracy of their complaints. True, we 
would like to improve the system; we would like to hasten, to 
some extent, the procedural processes and render speedier 
justice, but only in ratio to the result sought to be accomplished. 
I recall once hearing Learned Hand say, “May the time never 
come when we ration justice in this country,” and if I may be 
so bold as to paraphrase his remark—May the time never come 
when justice is to be sacrificed on the altar of what has been 
commonly referred to as “keeping up with our calendars.” 
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Now let us see what is actually the condition of our calendars 
in the First Judicial District. I limit my comments to this Dis- 
trict because I am more intimately familiar with what is going 
on here. There has been a good amount of loose talk about the 
dockets getting worse and worse, that “the court system and 
procedure of the State of New York has been going from bad to 
worse” (Medina, J.) . A few others have echoed these sentiments 
but they are not grounded in factual concept. On the contrary, 
they run counter to the true picture. As stated by Mr. Justice 
Steuer, one of my colleagues, in a paper read by him in answer 
to the complaint of Judge Medina: “It is a matter of incon- 
trovertible statistics that in the disposition of litigation the court 
is functioning in a manner that exceeds any performance of its 
past history and at a rate with which no other court in the 
country can even remotely compare.” 

The truth of the matter is that every calendar in the County 
of New York is immediately up-to-date—the Non-Jury, the 
Equity, the Contract, the Certiorari, the Condemnation and 
Matrimonial Calendars. The one exception is found in the 
Personal Injury Jury Calendar and there issues of January 1955 
are being tried. In Bronx County the situation is very much the 
same except that with respect to the Personal Injury Jury 
Calendar issues of September 1954 are being tried in regular 
order. This does not appear to me to present a congestion in a 
calendar which is going from bad to worse. On the contrary, the 
courts in Manhattan and the Bronx are disposing of more litiga- 
tion each year than is added to the calendar. And this in spite 
of the fact that not one judge has been added to the roster of 
the judiciary since January 1924. 

When one considers the increase in the number of accidents 
in this city and the increase in the number of automobile 
licenses issued, the accomplishment in work disposed of is 
staggering. For example, in 1956 the Supreme Court, Manhat- 
tan, disposed of 5,551 cases on the Jury and Non-Jury Calendar 
and go8 cases in equity, 376 matrimonial cases, 1,331 uncon- 
tested matrimonial cases, 1,559 certiorari proceedings, and 9g 
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condemnation proceedings, and the Supreme Court in the Bronx 
during the same year disposed of 2,106 cases on the Jury 
Calendar and 676 cases on the Non-Jury Calendar. 

In addition, during 1956 more than 8,000 motions were 
disposed of in Manhattan in Special Term Parts I and III and 
upwards of 1,000 motions in Bronx County. 

A dispassionate consideration of these figures must inevitably 
lead to the conclusion that the justices in the First Judicial 
District have performed a Herculean task and this judicial work 
has been disposed of without paying homage to undue haste. 

There has been considerable fanfare about the accomplish- 
ment in the United States District Court for the Southern 
District of New York and it has been heralded in the press that 
there are somewhat in the neighborhood of 800 cases on the 
calendar in that court. I have with me documents over the 
signature of the Clerk of that court which show that there are 
actually 4,905 cases on the civil calendar and 1,954 cases on the 
admiralty calendar where the United States is not a party, and 
1,028 on the civil calendar and 319 on the admiralty calendar 
where the United States is a party, all pending on March 1, 1957. 
Of course, by the simple expedient of marking cases off the 
calendar, as was done in that court, it was a very ingenious and 
simple process to mislead the public into the belief that there 
are only approximately 800 cases pending in the United States 
District Court for the Southern District of New York. At least 
seventy-five per cent of the cases which have been marked off will 
undoubtedly be restored to the calendar. So that by actual com- 
parison, we find that the calendars of the United States District 
Court have many more cases undisposed of than the calendars 
of New York County or the Bronx and more importantly, the 
former has processed and tried fewer cases than the latter. 

I cite these figures not as indicative of any criticism of the 
Federal jurisdiction, but to indicate to this audience and to the 
public that people who live in glass houses should not relish 
throwing stones at other houses which are in better ordey. 

Moreover, where are the alarums about the condition of the 
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calendar in Manhattan and the Bronx? I have eyes and I can 
see; I have ears and I can hear; I have intellect and I can 
perceive; and I have been in the court in various capacities for 
precisely 33 years. I have not found any serious complaint about 
the condition of the calendar either on the part of lawyers or 
of litigants. I have just finished sitting in Pre-Trial I, where I 
disposed of 106 cases by settlement and obtained 23 jury waivers. 
I came into close contact with many litigants in the course of 
the settlement endeavors and not once did I hear a complaint 
that there was inordinate or undue delay. Of course I should 
like to see our tort jury calendar in the same condition as all 
the other calendars in the court, but this is an impossibility with 
the manpower at the disposal of the court. It is a matter of 
simple arithmetic that 30 justices in the First Judicial District 
cannot possibly carry the load required of at least an additional 
go justices. And even with the addition of new judges, if that 
should come to pass, the tort jury calendar can never be up- 
to-date in the sense that issues can be tried within three to six 
months from the date of the filing of the notes of issue. 


POLITICAL INFLUENCE 


Both Judges Medina and Lumbard have referred to political 
influence in the court. Devastating answer to Judge Medina has 
already been given by the justices of this court through Mr. 
Justice Steuer, but it bears repetition in part even at the expense 
of brevity. 

The first charge concerns the allegation that a number of 
positions in the courts are filled by political appointment. The 
address neglects to state that over eighty per cent of these 
positions are in the classified civil service and no politician can 
have any influence upon their selection or appointment. As to 
the remainder, the so-called exempt positions, it would be 
equivocative to deny that most of the incumbents received 
recommendation from political sources. But as Judge Medina 
says, “There is nothing legally or morally wrong about this, so 
long as the Constitution and the laws allow it” and so long as 
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the appointees are men and women of character and competence. 
However more important than this negative failure to condemn 
is the finding of the New York State Crime Commission of 
March 9, 1953, which Judge Medina quotes as a source of his 
information. This Commission investigated every one of these 
court employees and did so thoroughly and exhaustively. They 
recommended no indictments and called attention to no act that 
could be deemed an interference with the proper conduct of 
the court. 

Secondly the address says, ““We would have to be blind not to 
see the jockeying which goes on to get cases before particular 
judges.” He further states that this is the result of machinations 
of minor court officials in details over which the judges exercise 
little or no supervision. Judge Medina may be blind if he does 
not see it, but the man who does see it is certainly gifted with 
very remarkable sight. Because unequivocally and categorically 
no such thing exists. In this department the assignment of cases 
is exclusively in the hands of the calendar judge and no official, 
minor or otherwise, has any say in regard to it. Moreover, it is 
very well known to the court, its personnel and to the trial bar 
that any maneuver or even a suggestion (with the exception of 
one from all the litigants involved in a case) will be regarded as 
an impertinence to be severely dealt with. 

That being the situation, the rest of us may be blind, but we 
can only rejoice in the superior eyesight of one who is able to 
see that well. 

Lastly, we come to the remarks on the selection of judges. 
Judge Medina is, of course, entitled to argue for any method of 
selecting judges that he deems advisable. In decrying the elective 
system it is unquestionably his privilege to call attention to those 
features which either are or may be deemed objectionable. Nor 
are we here concerned with refuting any such argument or 
defending the existing system. But as a part of his argument 
Judge Medina states that it is popularly believed that politicians 
have something to do with the way elected judges decide their 
cases. Judge Medina was careful to say that he does not share 
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this popular belief. It must be that he does not share it because 
he knows it is without foundation. But repeated reference to it 
even as a fallacious argument is only to give the proposition 
wider publicity and inculcate a thought that it may have some 
basis. A more singular disservice to the entire judicial system 
could hardly be imagined.” 

Judge Lumbard, another toller of the bells, had this to say: 
“When we discuss the matter of confidence our inquiry is 
directed not so much to what people know in the sense that it 
can be proved, but to all the intangibles that determine con- 
fidence and lack of confidence.” Judge Desmond, in the 
generosity of his soul, stated that perhaps he was naive but that 
he did not understand this sentence of Judge Lumbard’s. I must 
dissent from the view of Judge Desmond. I think I have a full 
and complete understanding of what he meant, and what he 
wanted his listeners to understand. What he was saying to the 
public was that while there are no facts, while there is no proof, 
while there is no evidence, there is sporadic rumor, suspicion, 
and conjecture and on that premise he opined that the justices 
of the Supreme Court do not have the full confidence of the 
public. There isn’t a scintilla of basis for this grave accusation. 

I wonder if this is the manner and method in which Judge 
Lumbard decides his cases. I seem to recall in my early days in 
law school and during the passing years that the one thing that 
a lawyer should not do—and of course a judge—is to render an 
opinion without full possession of the facts. That is precisely 
what has been done in this instance by Judge Lumbard. 

Much of what he had to say is a rehash of old matter which 
called for no action by any public agency. His charge of political 
influence in the court in the matter of decisions is disputed by 
the record and the reputations of the Justices of the Supreme 
Court. Lawyers have confidence in the courts, and litigants have 
respect for them. We must reject Judge Lumbard’s comments as 
linguistic and intellectual ribaldry. They were without dignity, 
without candor and without fair play. 
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ELECTED AND APPOINTED JUDGES 


I, with many other Americans, regard the popular election 
of judges as an article of democratic faith. There has been con- 
siderable talk about the superiority in character, in integrity and 
quality of mind and in accomplishment of the appointed judge 
over the elected judge. Those who speak thusly are not familiar 
with their statistics. It would be easy to call the roll of judges 
suggested by political parties for election who have sat with 
honor and distinction in our courts. No system can possibly be 
devised which will give us always the perfect judge with every 
possible essential qualification. There is just as much politics 
in the selection of an appointed judge as there is in an elected 
judge. I don’t think I am indulging in an understatement to 
say that not all Federal judges have been Holmeses or Brandeises 
or Cardozos. On the other hand, I can point with pride to judges 
who have been elected to all the courts in this State and who 
have brought honor to the Bench. 


RANDOM THOUGHTS ON JUDGES, LAWYERS 
AND JUSTICE 

I continually adhere to a viewpoint I presented some years 
ago in defining the vector of the judicial task. It must find a 
moral site for its structure where the voice of the people can be 
heard; it must hear and then evaluate. It must not be swayed. 
This is to say it must hear the voice of the majority and not the 
chosen, and act for the majority good. It is a delicate site indeed 
on which to balance. It cannot be so removed as to be unrealistic, 
or so close to be intimidated. But there is no pure concept of 
the law so crystallized that it can override the set attitudes of 
the venue. 


Lord Wright sums up his conception of the true nature of the 
judicial process when he eloquently says: “I feel sure that the 
future of the common law will lie in a truer humanity and a 
more conscious adherence to practical exigencies. It will guard 
rights of property but it will reconcile those rights with the 
rights of human beings. It will seek to abolish technicalities and 
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rules which have no claim to exist except on grounds of 
antiquity. . . . If I may sum up what I have already said, the 
common law is a living organism and will, I believe, go on 
living and developing in the service of the cause of justice, 
maintaining its old tradition of deciding concrete cases on their 
merits and according to law and precedent, or on the analogy of 
precedent, except where a statute governs. . . . But law will 
become more and more self-conscious and self-critical. It will be 
less insular as it looks outside its own limits and considers how 
other countries proceed in solving the same problems as those 
which it has to deal with, and considers what guidance it can 
derive from them. It will dwell less on distinctions which have 
no realistic significance. It will be less concerned with the literal 
interpretation and reconciliation, in a narrow and technical 
spirit, of decided cases. The judges will think more of the spirit 
of the decisions and will strive to mould and control them so as 
to serve the exigencies of social welfare and justice. In that great 
work all lawyers, academic and practicing, Bench and Bar, will 
be proud to cooperate.” 

Without nurturing a cabalistic structure for the courts, it is 
reasonable to remind ourselves who are myopically too near 
them, that the masses of people, generally inchoate in their 
thinking, disorganized in planning for their personal futures, 
generally far from courts and remote from the body politic— 
by instinct or historical discernment—understand the need for 
an Olympic-high court, an enpurpled jurist; that it is these 
people who set high standards and it is the judge who lives by 
them. There is a sustained pressure to remain aloft, above 
temptation in the judge as surely as in the clergy. There builds 
in a continuing strength, a need to remain inviolable so great 
that few judges betray. It is an unwritten, instinctual behavior 
pattern above all legislation and rule. It is a psychological 
phenomenon as patent as the conditioned reflex and as biological 
as metabolism. Of the failing judge or the cardiac patient: the 
one does not repudiate the court system nor the other a miracle 
heart; simply because of the anomaly. 
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Let us, I believe, look more to our standards than our 
mechanics. There is in the nature of performance all that has 
been put into it. A final act—whether the purchase of a stock 
or utterance of a word, the use of a tool or the action of a judge— 
indicates the educable factors assembled within the performer. 
Our concern with the court’s decree must first be directed 
toward the judge; our concern for the judge must first be 
focused on the lawyers from among whom he is selected; our 
concern for the lawyer must localize our view of the entire 
pedagogical platform. It will be fruitless to adjudge the judge 
until we have calibrated his intellectual genealogy. 

“The lawyer is, of course, an officer of the court. Presumably 
his first duty is to the court. A mass of data exists. It is his task 
to mould that data into a coherent presentation to the court, so 
that the judge on hearing two sides to a question can better de- 
termine applications of law. Were the procedure that simple, the 
courts indeed would have an easy time executing their offices, 
but it isn’t quite like that in practice. The lawyer is an expert 
who necessarily must take advantage of every rule of evidence. 
In order to survive as a lawyer he has no choice but to examine 
testimony for loopholes, depend upon and stress human weak- 
ness, and play upon the credulity and sympathy of the jury. 

“Since the lawyer is a catalyst for precedent-laden ramifica- 
tions of the law, his responsibility is immense. I believe it will 
be fruitful to examine the anatomy of the lawyer if we are to 
accept the pivotal nature of his presence as a surrogate for all 
the people before the people’s court. His need is the equipment 
to understand both procedure and its meaning. The greatest 
fault found in the lawyer must be laid to his training. In most 
law schools—and this is gradually being corrected—too much 
emphasis is placed on the mechanics of the law. Little or nothing 
is taught about ethics; little about jurisprudence as a philosophy; 
even less is taught of psychology. 

If we are to produce the lawyer who is to produce and later 
be the chosen, as judge, we best should create a system for 
development of the most qualified. It is difficult to understand 
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why the physician or the engineer, dedicated to precise sciences, 
is given the thorough screening he does get and justifiably so, 
while the lawyer, dedicated to the importunate and unprecise 
mechanics of human relations, requiring far deeper insight into 
the dynamic complexities of swiftly shunting phases of attitudes, 
hopes, prejudices, necessities and desires, is given a minimum of 
learning. It seems fantastic to me that the lawyer who is 
physician to the epidemic diseases of offer, acceptance and con- 
sideration; surgeon for this contractectomy; diagnostician of the 
ill-considered and analyst of the tort, does not know save by 
occasional, personal culturation, the Judao-Christian ethic, the 
sequential movements of thought and the psycho-pathology of 
everyday life, and which operates as surely as the circulation of 
the blood in the behavior-testing by every court. 

I do not criticize the kind of lawyer we have; I emphasize the 
kind of lawyer who can be guaranteed. Apart from his operation 
within the court itself, he has the moral obligation to determine 
for the lay public not only the quality of court but the spiritual 
perspective in which the courts will be viewed. He is agent 
provocateur, for good or evil, and because he is intrinsically a 
part of all administrative structure by nature of his training, he 
must codify in public office and exemplify in behavior the most 
articulate rules and the cleanest escutcheon. 

Lord Macmillan had this to say in this constantly reafiirmable 
area of the lawyer’s credo: “I am convinced . . . that no lawyer 
is justly entitled to the honorable and conventional epithet of 
learned if his learning is confined to the statutes and the law 
reports. It is the province of the lawyer to be the counsellor of 
persons engaged in every branch of human activity. Nothing 
human must be alien to him, . . . for if he is to fulfill his role 
usefully and wisely he must have a mind not merely stored with 
the precedents of the law but possessing that width of compre- 
hension, that serenity of outlook and that catholicity of sympathy 
which can nowise be so well acquired as from consort with the 
great masters of literature. In such company is found the cor- 
rective for the narrowness of mere professionalism.” 
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THE PRESS AND CRITICISM 

In my passim references to instinctual needs for law; the 
nature of the practitioner within the law; and the necessity for 
dynamic motivation of the law itself, I believe something should 
be said about the commentaries on the legal process which the 
press disseminates. It has been mentioned that tollful criticism 
of the very foundations of justice within this state, delivered in 
a neat package within these halls, has woeful implications 
beyond friendly concern. Questionable as it may be as interne- 
cine warfare within this fraternity, it is worse so when reportable 
upon the asphalt hustings of the public. Newspapers picking 
up the subject, because of the nature of newspaper reporting 
itself, provided only the dramatic and excluded explanations 
and some qualifications. A disservice was rendered to all the 
people and to the effectiveness of the court system. But it is not 
my intention to pick up the argument again about the accusa- 
tions pontificated. I simply want to place the press in the scheme 
of justice personified. 

Perhaps I may bore some of you; fortuitously I may remind 
still more, if I pick up an earlier but continuing preoccupation 
of mine regarding the relationship of bar, bench and press. I 
conceive of an indivisible structure in the execution of some 
point of justice handled by two dozen people within a court- 
house and the announcement of it as a news item to the entire 
population. One is the activity of specialists once again crystalliz- 
ing justice; the other the reportorial procedure of interpreting 
the action for the masses. One is specialized in language of 
tedious delineation; the other in a lingual common denominator 
of subject and predicate, with little quantification of the 
predicate. It is the nature of the daily press that needs be rushed, 
atop the news and interest-provoking, to survive. Jefferson said 
that were it left to him to decide whether there should be 
government without newspapers, or newspapers without a 
government, he would unhesitatingly prefer the latter. In the 
large sense it is proffered, most will agree. However, this very 
vitality for protecting rights through publicity presents awe- 
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inspiring responsibility upon the press. And since the press does 
exist and exists as it must, it is the responsibility, in turn, of 
every specialist, whether it be in science research or human 
relations, to see that a full and balanced report of act and 
explanation of act be fairly reported. Hence self-criticism of 
ourselves and our instrument here, demands, if it is reported, 
that the cause, the qualification, the sincerity, the soul-searching, 
the integrity of the debate, all be reported—in balance. The 
sensational must be countered by the newsworthy! 

Of all the elements of democracy, the press stands high as 
voice and conscience. It upholds and it ruins; it may clarify 
or confuse; it may champion a cause or condemn it to everlasting 
ridicule. The press is a roving creature—like man himself— 
building and blasting and loving; hating many, scorning much; 
liberal or reactionary; dependable, honest or biased. The press 
is all things. Like a good hunting dog it trots with its nose 
quivering to the scent. Most often, like a retriever, it returns 
without hurting its prey, but it may devour its kill. The press 
seldom whispers. It shouts; this is a virtue when it can tell a 
whole truth; perhaps as well, it may be a shame when it has to 
tout the false. 

A good press prevents gross and continual miscarriage of 
justice, Jeremy Bentham wrote. Look to public opinion, he con- 
tinued, to check too much power and misrule. It is the moulder 
of public opinion and it is omnipotent, but with omnipotence 
comes responsibility. It is my belief, in fundamental defense of 
the press, that it is always hopefully true if not pragmatically 
accurate. I know in terms of our own passion here that the day- 
to-day miracle of well-executed justice cannot gain the attention 
that the sensation of a not-well-solved negligence docket can 
command. I wonder how much of this poor perspective is the 
press’ fault and how much ours! 

It has been said that “the only effective means of total 
democratization is through total dissemination of facts.” It is for 
this reason that the doors of the courtroom should always be 
open to the press. Publication may hurt some, it may grievously 
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injure others. If this is an evil, it must yield to the larger re- 
quirement of public scrutiny. Star chamber proceedings must 
remain historical. Judicial functioning must constantly be 
exposed to public view; judicial stewardship must be prepared 
to suffer such pangs as may follow an honest wielding of the 
journalistic scalpel. So long as the facts are fairly and accurately 
reported, without editorializing and attitudinizing, no judge in 
this court will ever have cause for complaint. 

While this mention of the press has been digressionary in some 
ways, I think it may be reasonably tied in with the need for 
positive thinking about the courts and defense against negative 
thinking and sensational attack. 

This evening I have attempted some tintinnabulation of the 
bells, as Poe described, rather than the bell’s dirge. My belief is 
in the miracle of our achievements without blindness to our 
defects. My faith is in a system that is responsive to the age but 
courageous enough to resist caprice and temporary enthusiasms. 
I see below our limitations not a mental fatigue, a cracked wall 
or human termites, but the broadly vast, the ancient fruition of 
two millennia of law. I see above our limitations the deliberate 
and thought-out corrections which will be ultimately and relent- 
lessly articulated. I see the Cokes, the Bacons, the Marshalls and 
Mansfields; the Holmeses, Brandeises and the Cardozos, all 
appraising the court and not worshipping it as the final excel- 
lency, but never, never condemning its human fault as total 
failure, and always, always praising the ascent of man to the 
high point of reticence where he can give to the law a direction 
for the greater good, even if it must mean a denial to himself. 

Our courts in our city, one judicial district, contain an im- 
mense talent, an awareness of needs, a search for solutions. 
Where these elements exist all in the same judicial body, no real 
corruption, no blindness, not even mediocrity can long endure. 
As our society stabilizes and the mechanisms of governments 
and regulation are engraved, our courts will be ready, 
precedently-wise but not precedently-intimidated to coalesce the 
want with the need, and the verdict with the common good. 




















Revising Our Corporation Laws 


By Rosert S. LESHER 


It is indeed a pleasure to be here with you this evening. It is 
particularly an honor for me to share the platform with Mr. 
Adkins and Mr. Hatch, who represent two of the Bar committees 
which are very vitally interested in the work of the Joint Legis- 
lative Committee, and both of whose committees have con- 
tributed much in the period that we have been operating. 

As a matter of fact, I might say at the beginning that Mr. 
Hatch’s committee of the State Bar and Mr. Adkins’ committee, 
or the predecessor of the one he now heads, were both instru- 
mental and, I might say, responsible for the creation of the Joint 
Legislative Committee. 

In the course of my remarks tonight, you may find that I will 
refer to or use the word “committee” repeatedly. As a matter of 
fact, in the drafting of the Interim Report to the Legislature, 
I found that you cannot talk or write about this activity without 
overusing the word “committee.” 

As I went along, I realized that that might be a reason for 
the absence of a specific authorization for a Board of Directors’ 
Executive Committee in the New York law. At least I have heard 
of no better reason. It may have been that back in the 1920’s the 
revisors became so tired of referring to the term “committee’’ 
that they became allergic to references to committees. 

In the course of this talk, I shall refer to the Committee as 
the Joint Legislative Committee, and when I refer to some other 
committee or subcommittee, I shall identify it as such. I speak 
to you tonight as a member of the Committee staff and not as 
a spokesman for the Committee on matters now before it. 


Editor’s Note: Mr. Lesher, who is Counsel to the Joint Legislative Committee to 
Study Revision of Corporation Laws, delivered the address published here under 
the auspices of the Association’s Section on Banking, Corporation and Business 
Law, of which Charles H. Willard is Chairman. 
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The legal basis of our Committee is a joint resolution of the 
Legislature. It set up a seven-man committee, three Senators and 
four Assemblymen. Of course, it has the additional seven prin- 
cipal legislative leaders as ex officio members. 

The Chairman of the Committee is Senator Frank S. McCul- 
lough of Rye, who is also the Chairman of the Senate Committee 
on Corporations. 

The revision of our corporation laws has been a matter of 
interest to many members of the Bar for a number of years. I 
shall make a few remarks directed to the history of that as I go 
along, but I think it can be agreed by all that this work is now 
needed. 

The function of the Committee, as described in the joint 
resolution, is rather broad. The resolution states that the Com- 
mittee shall make ‘‘a comprehensive study of the body of law, 
statutes, decisional law and legal literature of the State, pertain- 
ing in any manner to corporations organized or which may 
affect corporations to be organized within the State.” 

Tonight the purpose of this meeting is to give you a bird’s-eye 
view of what our Committee has done since it was set up, and 
to get from you gentlemen any additional ideas that you might 
have of specific problems or of ways of approaching the general 
problem. 

I might say that we are still more or less in the phase of 
evaluation of the problem. We found quite early in this work 
that whenever we talked to a person who was familiar with the 
corporation laws, about the problem, we did not start with the 
problem; we started with his solution, which will be very 
helpful as we go along but did not seem to be the beginning 
point. 

The Committee, however, decided and gave us instructions 
accordingly, that we were first to concentrate on the problems 
under the existing law and then, only after we had thoroughly 
explored that aspect, should we go on to evaluate the various 
solutions to these problems. 

Early last summer the Committee organized itself into sub- 
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committees. I wish to say, if it is any solace to you gentlemen 
who are interested in results, that this Committee seems to have 
made up its mind to be a working committee. It has divided 
itself on the basis of the various phases of the problem and has 
undertaken to do work in those various areas. 

The way the Chairman organized the Committee was as 
follows: There are six subcommittees of the Committee; one is 
on Relations with Labor and Industry; one on Study of Constitu- 
tional Revision; a third on Relations with Members of the Bar; 
a fourth on Relations with other Revision Commissions and 
Committees; a Subcommittee on Research Projects and Prob- 
lems; and, lastly, a Subcommittee on Relations with other State 
Agencies. 

When you undertake the exploration of a problem as broad 
as this, unfortunately you cannot merely start with the law and 
begin to revise it. That is really what you have to get to 
eventually, but in a state as large as New York State and with 
as many diversified interests as we have in New York State, the 
exploration of the problem has to bring in many people of 
differing interests and people with interests located in widely 
separated parts of the State. For that reason those subcommittees 
were set up. 

Just what do we have in New York State in relation to this 
corporation problem that makes it important? 

I think that it might be of interest to you to hear a few 
statistics indicating the importance of the New York corporate 
law. We undertook to evaluate just what type of problem we 
were working on, that is how important was it from a statewide 
viewpoint, and this is what we came up with: 

We found that not only was a very substantial portion of the 
Consolidated Laws of 1909 as Amended involved in this work, 
but also a very substantial portion of the nation’s economy 
related to it. 

I shall take the second point first. 

We found on the basis of figures in Fortune Magazine last 
July that there were some rather interesting conclusions which 
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could be drawn on that point as far as New York corporation 
laws are concerned. 

Fortune printed statistics regarding 600 of the largest corpora- 
tions in the country. Upon analysis we found that 498 of the 
600 were organized under the laws of ten states. The analysis 
was prepared by James Spoerri of the Illinois Bar, who is project 
Director of the American Bar Association Model Business 
Corporation Act Annotation project. This project is under the 
supervision of The American Bar committee headed by Mr. 
George C. Seward, of your city who is with us tonight. 

Mr. Spoerri, on analyzing these figures, prepared a list of the 
ten states in order based on the amount of assets owned by these 
corporations. Delaware was first, and New York was second. 
Then from third to tenth were the following States: New Jersey, 
Pennsylvania, Ohio, Illinois, California, Maryland, Indiana and 
Virginia. 

Thus we see that based on the value of assets, the total for 
New York corporations was second highest on that list. 

We then asked ourselves in what states is the greatest number 
of corporations organized. The number of New York corpora- 
tions and the increase since 1948 might give us a little light on 
this subject. Without going into the detailed statistics which 
were furnished to us by the Division of Corporations of the 
Department of State, I would like to refer to just the last two 
years. These figures show that in 1955 there were 28,149 New 
York stock corporations organized in New York State. In 1956 
there were 27,211. 

Dun & Bradstreet furnished us with information regarding 
new business corporations in all 48 states. There we found that 
in 1955 there were 139,651 new business corporations organized 
in all 48 states, and in 1956, 140,775. 

These figures when put together indicate that in the year 1955 
of all business corporations organized in the United States, 20 
per cent was organized under New York law; and in 1956, the 
percentage was just a little less. It is something over 19 per cent. 
The Dun & Bradstreet figures also showed that the number of 
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new business corporations in New York was greater than in any 
other state. 

Thus, we see that one out of every five new business corpora- 
tions in the country is organized under New York law. 

The only other statistical analysis that we were able to make 
was based upon the 1,071 corporations listed on the New York 
Stock Exchange. The Exchange furnished figures which show 
that of these 1,071 corporations, the common stock of which is 
listed on the Exchange, 146 were organized under New York 
law, which is 13.6 per cent. When we consider, however, the 
total market value and total assets we get an entirely different 
picture. 

The total market value of these 1,071 corporations rounded 
out to the nearest billion is $212 billion, of which New York 
corporations account for $44 billion or 20.8 per cent. 

Based on total asset value, there was a total of $235, billion, 
of which New York corporations accounted for $47 billion, or 
approximately 20 per cent. 

So those figures, based on the New York Stock Exchange listed 
corporations, correspond to those developed from the Fortune 
data, based on the 600 largest in the country. So much for the 
statistics. 

I mentioned that a very substantial part of our law, New York 
statutory law, is affected here. Before I mention any of the 
statutes, I might say that, as you probably all know, there are 
a few sections of the New York Constitution which are also 
involved with corporations. 

Not many of them concern practicing attorneys as they 
practice corporate law, but nonetheless there are some four 
sections of the Constitution which directly relate to private 
corporations. In fact, some of them have terminology that few 
corporation lawyers with whom I have talked can explain. 
However, it does not seem to bother them any, so for the most 
part they just go on practicing law without reference to those 
provisions in the Constitution. But more about that later. 

Now, how about the statutes? Well, here we find there are 
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some 20 chapters of the Consolidated Laws which are directly 
related to the corporation law problem, and this does not count 
all of the miscellaneous references to corporations such as the 
Penal Law provisions. 

When we discuss corporations and everyone is going to be 
talking about them tonight, it would be well to define what we 
are talking about. What is a corporation? 

In the General Corporation Law corporations are divided into 
three basic categories, (1) a public corporation, (2) a stock 
corporation or (3) a nonstock corporation. 

That is very general. We may then go on to consider the 
breakdown of each of those categories which you all know. I 
shall skip over them very quickly. The statute says a public 
corporation may be a municipal corporation, a district corpora- 
tion, or a public benefit corporation. 

The stock corporation may be a moneyed corporation, a 
railroad corporation, a transportation corporation, a business 
corporation, or a cooperative corporation. 

When you get to the nonstock corporations, there you find a 
catch-all. There is the religious corporation, the membership 
corporation, and then any other corporation which is not either 
a stock corporation or a public corporation. 

Now what does this all mean? The reason for my referring 
to it is not to be cast in the roll of a lecturer tonight, but merely 
to give to you the basis of the problem which the Committee 
faces. 

I repeated these various classifications of corporations in order 
to block out what we found to be one of the basic problems in 
this field. That is that we have in New York what has been 
called the trunk system of statutory arrangement, the trunk 
being the General Corporation Law. Actually that law repre- 
sented quite an improvement when the trunk system was first 
put into our law as a result of the revision of 1890. Prior thereto 
there had been a number of different corporation laws covering 
each particular type of corporation. As you all know, away back 
when they first authorized corporations in the State, which I 
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believe was in 1811, each corporation had to be authorized by 
its own particular statute. Gradually broader statutes based on 
the type of corporation were enacted and finally in 1890 the 
Legislature tried to work some sort of symmetry into this whole 
system. 

The symmetry they developed was a trunk and several 
branches, the trunk being a general corporation law. One of the 
branches was the Stock Corporation Law, but from that branch 
now comes what you might call twigs in the form of the Banking 
Law, the Transportation Corporations Law, the Railroad Law 
and the Insurance Law. 

So what do you do if you want to organize a corporation under 
one of those particular statutes as for instance a bank? First, you 
are governed by the Banking Law, but you are also governed by 
the Stock Corporation Law where not in conflict with the 
Banking Law. Likewise, you must also go to the trunk as you 
work your way down the tree and find out if there is anything 
in the General Corporation Law which is not in conflict with 
anything in the Stock Corporation Law or the Banking Law on 
the point that you are considering. 

I don’t know whether it is a fair simile but all I can think 
of, when talking about this trunk arrangement is that it is a 
typical example of being up the tree, because you really are, 
if you start that far out on the limb. For those who know every 
provision from each twig all the way down the tree, there is no 
problem in climbing down the right twig to the right branch 
and then down to the ground, although I have been informed 
that many lawyers have taken a more direct route and fallen 
straight down and found themselves in a lot of trouble. 

Each of the principal kinds of corporations has a trunk, a 
branch and perhaps a twig. The whole system is organized in 
that manner, with a trunk with branches. This makes it pretty 
hard for a man who is dealing primarily with a business corpora- 
tion, because he has two or three basic statutes to concern 
himself with. Strangely enough, if he could look in the General 
Corporation Law and find a provision there that applied to him, 
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it might be all right. You cannot work, however, from the trunk 
up; you have to work from the particular to the general, from 
the twig to the branch to the trunk to the ground. 

If any of you gentlemen are interested in municipal law, you 
have found that you can get yourself into the same difficulty 
because there you still have the three divisions. You start with 
the General Corporation Law, you have the Municipal Law, 
and then out on the twigs you can get into the County Law, 
the Second-Class Cities Law, the General City Law, the Town 
Law, the Village Law. You have to start with any of those and 
work back down to the ground to get the answer. 

In other words, there are provisions in the General Corpora- 
tion Law, which are not limited to general matters. There are 
provisions there which are identical to those which you will 
find in a particular statute as far as material covered, but it does 
not apply because it is in conflict with the identical or similar 
material that you will find in the particular statute. So all of 
this means that when we undertake this study-we are concerning 
ourselves with about 20 chapters of the Consolidated Laws. 

After analyzing what the arrangement was, we asked how did 
we get here? An historical analysis was made. This will be set 
forth in the Committee’s Interim Report to the Legislature. It 
attempts to follow the development from many different statutes 
up to the trunk system, instituted in 1890. It also tries to develop 
how the statutes since then became inconsistent and overlapping 
by departures from what in 1890 appeared to be a sensible and 
a symmetrical arrangement of our laws. 

We have found that it was apparently difficult for the legis- 
latures over the years, when they enacted a change, to pick the 
right trunk or branch or twig into which to put the change. 
When they had trouble deciding between two possibilities, they 
sometimes put it into both. In fact, in those cases that was some- 
times the only way in which to get the change incorporated into 
each applicable statute. ‘The result was that many changes that 
should have been in the branch were put into the trunk. Many 
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things that should have been in the trunk were put into the 
branch. 

This is a very general observation. We have set forth in this 
study the details. Time will not permit going into them tonight. 

Now, it might be of interest for you to know that when they 
first enacted the General Corporation Law, there were, I believe, 
only 22 sections in it. It was then really intended to include only 
those provisions that pertained to all types of corporations as 
defined in that law. Of course, if they could have restricted it 
to that it might have worked out very well, but it did not 
develop that way over the years. That is really the basis of our 
present problem. 

Whether the whole idea of the trunk arrangement is sound or 
not I am not prepared to state. I know only this: the results have 
not been desirable. Whether the poor results flowed from the 
failure of the original system of corporate law arrangement, that 
is of the scheme of the law, or whether it flowed only from the 
way these amendments were put in over the years, I do not 
know. That is a question that we have to solve. If it is the first 
it will be a matter of tidying them up by putting sections into 
the right place perhaps. This will require an overall revision, 
but it will be a series of specific changes. If, however, the basic 
idea is wrong, if it is not applicable to our present requirement, 
then the whole statutory scheme ought to be reviewed. 

I would like to digress for a moment at this point to refer to 
some general aspects of our problem. 

Before the subcommittee work really got under way, the 
Committee made a few basic or planning assumptions which | 
shall refer to only generally because I do not wish to bore you 
with administrative detail. In order to go anywhere, we had to 
know where those in authority thought we should end up, and 
so a plan of operation of the Committee was prepared and 
approved by the Committee. One of the planning assumptions 
in that plan was that we should undertake this whole problem 
from the point of view of a general revision and not as a piece- 
meal proposition. 
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I might say, gentlemen, that this statement is only one 
sentence but it means a great deal. You can start out with want- 
ing to make all the changes, all the theoretical changes in the 
world, but you have to realize that unless it is translated into 
legislation, it will all be a waste of time. Such effort may educate 
us for our future use and discussion, but as far as affecting the 
law, it is not going to be effective unless legislation results. 

What I mean by this is that getting any real change in the 
law is a difficult task. You have to show the need. You have to 
bring people along with the thinking which goes into the change 
before you actually seek its enactment. It is upon that approach 
that the whole plan of this Committee has been based. 

The Committee at the outset drew certain, what you might 
call obvious, tentative conclusions. We knew that you cannot 
patch up our corporate laws as has been attempted for the last 
30 years or so. We knew that you must approach this problem 
with an overall revision in mind in order to make it hang 
together. But, and it may be a big but, there may be hundreds 
and maybe thousands of interested people and groups who aren’t 
convinced of that; who are not necessarily against such action 
but who have to have some documentation of that conclusion. 
That is one of the general aims of our first report. 

I might give you another thought in this connection. If any 
group develops a substantially altered or new approach to any 
legislation as a package, and then attempts to sell it, it is much 
more difficult to have it enacted into law than to bring interested 
groups into the development of the legislation, to get their 
thinking as the law is prepared. This takes a little longer 
perhaps but usually gets better results. I might add that this 
approach was based upon a study of revision efforts in other 
states. 

I am getting off the topic here, but I think it gives you the 
rationale behind this approach which might be of some value in 
evaluating our report. 

We found that there were generally two approaches to 
revisions which had been used in other states. One was a Bar 
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Association committee and the other one was what you might 
call a law school committee, an academic committee, as the 
moving spirits in the actual drafting process. 

There have been problems under both approaches in other 
states. In some places where the Bar Associations were able to 
get the thing through, invariably they had to work for five and 
possibly ten years. 

Fortunately, here in our state, Mr. Hatch’s committee and 
those who are working with him, although I am sure they had 
their own ideas on what the solutions were, approached this 
problem by first convincing the Legislature of the need for the 
revision study generally, rather than on the basis of ‘““This is 
what we want to substitute in place of what we have.” Had they 
used the latter approach, there would have been much greater 
difficulty in getting action because then, of course, those who 
might be against any change could say, “Well, all they want to 
do is replace what we have with their particular solution.” 

So we have that benefit in New York, and we do not wish 
to prejudice the good start which the objective approach has 
given to us. We want to be able to bring in both the academic 
viewpoint, the experience and research available in the law 
schools, and the practicing lawyer’s point of view. 

As I told you, the Committee has divided itself into various 
subgroups referred to as subcommittees. I am going to touch 
lightly on some of the activities within the fields covered by 
these subcommittees. Some were carried on by the subcommit- 
tees themselves, some by other agencies of the whole Committee. 
The overall work of the Committee is now divided into the six 
categories on which subcommittees were appointed by Chairman 
McCullough. 

I might say at this point that I shall give you more or less of 
a progress report of what we are doing. That is my conception 
of why I am here. I am not here to tell you what the corporate 
law is going to be three years from now, which I cannot do and 
am confident no one else can do. 

First, there is the question of constitutional revision. This is 
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to be one of the studies which will be carried on by the Com- a 

mittee if and when it is extended. We have been in contact with G 

the Constitutional Convention Commission, which, as some of t 

you may know, was established by the Legislature last year. It \ 

is now under the chairmanship of Mr. Nelson Rockefeller, and 

has an office and staff here in the City. t 
Whatever studies we develop relating to the corporate pro- 

visions of the Constitution will be coordinated with that Com- ( 

mission. We hope to make available to them our studies, so that , 

if and when the voters vote for a constitutional convention in g 

November of 1957, there will be available material for constitu- 

tional change in the field. If no convention is held in 1959 we ( 


then hope to process any essential change by the alternative 
amendment procedure. 


All of you have had contact with the office of the Secretary ; 
of State on corporate matters. Some of the problems that have ( 
arisen under our present law concern administration which is I 
the responsibility of the Division of Corporations of the Depart- 
ment of State. 

What we did first was to sit down with the head of the 


Division of Corporations, Mr. Samuel London, to get his think- 
ing as to what problems exist under the corporate laws as they | 
relate to his office. | 

He was very cooperative. He submitted a memorandum 
setting forth many needed changes which relate to his depart- 
ment and the administration of the laws. It was very helpful. 
Experience in other states has shown, you are not going to get 
any substantial revision of the corporation laws unless you work 
it out with the administration, that is, the administrative agency 
which is responsible for the application of the law. We have 
exchanged views with the Division of Corporations. We hope 
that, as this work develops, this close coordination will continue. 

We also have in the State a number of other Joint Legislative 
Committees which are involved in subjects on the fringes of 
our problem. There are about five or six of them. We are work- 
ing with them in the event that problems of mutual concern 
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arise. One is on State Economic Development, which has a 101e 
or less broad interest in the corporate field. We thought that 
there would be some value in exchanging views with them, 
which we have laid the groundwork to do. 

Of course, the State Law Revision Commission would come 
to your mind in this connection. 

When this Committee was organized, the State Law Revision 
Commission had two projects under way, both of which have 
now resulted in specific legislative recommendations. The bills 
are now in the hopper and are being considered in Albany. 

One has to do with indemnification of directors, and the other 
concerns revocation of proxies by death. 

It was agreed with the Revision Commission that they would 
continue those two studies, but that they would not initiate any 
new studies in the corporate field as long as the Joint Legislative 
Committee was operating in the field. It is under this arrange- 
ment that we are both operating now. 

As far as revisions in other states are concerned, we found 
that some 25, states had reorganized or revised their laws relative 
to corporations during the last 30 years. 

Recently there has been a rash of them. This is probably due 
to the problems that have been developing under the increased 
pressure of business activity, which is of course the situation that 
we find in New York. 

Through Mr. Sidney Hill, Librarian of your Association, we 
were able to make contact with the state librarians of all of the 
other 47 states and the District of Columbia regarding the 
status of their laws, that is, as to what they were doing in the 
way of revision. 

We found that there were active revision efforts going on now 
in a number of states, including Pennsylvania, Iowa, Alabama, 
Arkansas, Colorado, Connecticut, South Dakota, Utah, Massa- 
chusetts and North Dakota. 

Some of those represent Bar Association activities. Some are 
involved in revision through a legislative or governmental 
commission or committee. 
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Now we come to our relations with members of the Bar. 
When you get right down to it, it is the practicing bar that is 
primarily involved in this revision. It is the practicing attorneys 
who have to wade through the laws. They have to advise their 
clients regarding matters under the laws. If the laws are not 
clear, if the laws are not the best that we can develop, it is the 
practicing attorneys who, in the last analysis, have to pay the 
price. 

Realizing that, the Committee set about establishing contacts 
with the Bar. I can classify our contacts with the Bar into four 
main categories: 

First, an advisory subcommittee was set up under a member 
of the Committee, Assemblyman John Robert Brook of Man- 
hattan, whom many of you may know. Practicing attorneys as 
individuals are members of this committee. They do not repre- 
sent any organized Bar group. They are corporate practitioners 
for the most part. 

In addition to that advisory subcommittee and separate from 
it, we have been working closely, as I have indicated previously, 
with the New York State Bar Association Committee on 
Corporations headed by Sinclair Hatch, and your own Commit- 
tee on Corporate Law of The Association of the Bar of the City 
of New York under Leonard D. Adkins. 

In addition we are working with the American Bar Associa- 
tion Committee on Corporate Law, which is also headed by a 
New York attorney, George C. Seward, to whom I have pre- 
viously referred. 

So I would dare to make the statement that the City of New 
York is well represented in this revision effort and justly so. 

What have we done with the Bar? The first thing we did was 
to ask them questions. We submitted a questionnaire of eleven 
questions to both the State Bar and the City Bar regarding the 
present business corporation laws. 

We received from each group a very well-thought-out set of 
answers to our questionnaire, which have been very helpful to 
us. I do not think it appropriate to discuss the details at this 
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time but it might be well for me to refer to just one or two of 
the broader items. Generally, it was agreed by both groups that 
we should not attempt any scatter-shot approach to this revision. 

In other words, there are many corporation laws that could 
be worked upon. It was agreed generally that we ought to focus 
our attention upon the laws relating to stock corporations. This 
has been one of the basic planning assumptions upon which this 
Committee has been operating, that is, to confine its activities 
initially to changes in and revision of the Stock Corporation 
Law and the General Corporation Law insofar as the latter 
relates to the private business corporation. 

As a corollary to this, we are looking toward the drafting of 
a unified business corporation act. This will be in effect a sup- 
plemented stock corporation act. It will be a single act which 
will include everything that we can appropriately place there 
relating to business corporations. It will be one act on business 
corporations. Of course, this does not say that everything relating 
to a business corporation is going to be in one statute. It is not 
possible to do that. We have the Tax Law, the Penal Law, and 
other specific statutes relating to corporations. Basically, how- 
ever, for organization and operation of a business corporation, 
you would not have to go to two basic laws. 

We have not yet decided how to handle the question of the 
special types of corporations, such as banking, railroad and 
transportation. It may not be necessary for us to do anything 
about the laws applicable to these corporations. 

This revision effort is not being attacked from the point of 
view of absolute symmetry or perfection. We have no plan to 
recommend a change just for the sake of style or nicety of con- 
struction. That is not a sound basis for change. Certainly, when 
it comes to the Stock and the General Corporation Laws, we 
should be able to do much to eliminate the unnecessary duplica- 
tion and the confusion which now exists. 

In its report, the Committee will set forth specific problems 
which exist under the present Stock and the General Corpora- 
tion Laws. I do not know what useful purpose would be served 
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by my listing them at this time. So much for the questionnaire. 

We have also received a great deal of assistance from the 
American Bar Committee. The Model Business Corporation 
Act, so-called, with which many of you are familiar, was the 
result of the work of the Committee on Corporate Law of the 
Section on Corporation, Banking and Business Law of the 
American Bar. 

This act, I should point out, is not to be confused with what 
was the old Uniform Business Corporation Law. I think it was 
in 1929 that the Uniform Law was proposed. It has been adopted 
[ believe in three or perhaps four states. It has had an influence 
upon changes in several other states, but it was not widely 
adopted as a uniform law. 

More recently it was changed by the National Conference on 
Uniform Laws to what they called a model act, so as of now 
the Uniform Commissioners also have what is known as a Model 
Corporation Act. That is the model corporation act of the 
National Conference of Uniform Laws. That act should not be 
confused with the American Bar Association Model Business 
Corporation Act. They are two different and separate laws. 

When I refer to the model act or the model corporation act 
or the model business corporation act, I shall be referring to the 
American Bar Committee Act. This model act was printed first 
in 1943, and revised in 1950 and 1453. 

We would like, without indicating any preference for the 
adoption of it or any part thereof in the State of New York, to 
have the broadest possible dissemination of the Model Act 
among the practicing lawyers of New York State. There will be 
in the Interim Report to the Legislature a reprint of the 
prefaces to the 1950 and 1953 versions of tiiat Act as a matter 
of information. 

There was a bill proposed to the Legislature earlier this 
month which is in effect the Model Act with a New York 
legislative title. It was put in with the cooperation of a member 
of the Committee but not as a Committee proposal by the Joint 
Legislative Committee. I stress that. It was put in only for 
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study and comment and to assure its availability to the prac- 
ticing Bar of our State. 

That Act is a Senate Bill, carrying introductory number 3446, 
Print No. 3636, and is entitled “An Act in Relation to New 
York Business Corporations.” Prints of this will be available. 
We have asked that an additional number be printed so that we 
can get into the hands of the attorneys for their review copies 
of what is really the Model Business Corporation Act. 

It is hoped that with familiarity will come understanding, 
and perhaps with understanding will come benefit in the 
revision effort. 

One very important facet of the work of the Committee has 
to do with the Subcommittee on Relations with Labor and 
Industry. This Committee has set up an advisory group with 
members representing many groups of business, and repre- 
sentatives of the American Federation of Labor and the CIO. 

This subcommittee has four functions. They are more or less 
correlated to the steps in our whole revision effort. They are: 

1. To inform the Committee and also to be informed on 
matters or problems arising under our present laws. 

2. To serve as a medium of dissemination of information 
which the Committee develops in the course of its research 
studies. 

3. To propose to the Committee possible solutions to the 
existing problems. 

4. To serve as a vehicle through which differences of view- 
points with respect to ultimate legislation may be resolved. 

We have already received a great deal of help from the groups 
represented in this advisory subcommittee. It has a most impos- 
ing list of members. They have met. One of the very constructive 
things they have done is to send out a questionnaire to several 
thousand business corporations who are members of their 
groups, asking them for their ideas as to problems under the 
present corporation laws of New York. 

The Commerce and Industry Association of New York has 
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been very helpful in this connection. They have sent to us an 
analysis of the replies to their questionnaires. 

The Associated Industries of New York has also sent out a 
questionnaire for us. The Empire State Chamber of Commerce 
has done likewise. 

I will not attempt to give you any overall evaluation of these 
replies, except to say that the answers seem to indicate that 
there is, from the point of view of the business corporation, no 
general dissatisfaction with the substantive law of New York 
relating to corporations. 

I wish to be sure that you understand what I mean by that 
statement. It does not mean they feel that the law is fine as it is. 
Many specific points were pointed out to us which have been 
troublesome to these corporations. It seems, however, that their 
chief substantive concerns related to matters which are beyond 
the purview of our Committee, such as workmen’s compensa- 
tion, unemployment insurance and taxation. Nonetheless, we 
received many complaints, you might say, regarding the existing 
corporate law. These are being evaluated, and will be used in 
the future work of the Committee. 

The last subcommittee is on research projects and problems. 

As I indicated to you before, the Joint Committee is generally 
heading toward an overall revision of the corporation laws 
relative to business corporations. If we do come up with some- 
thing that appears new, we hope that it will not be so new by 
the time that it reaches the bill form that interested groups will 
not be familiar with it. I am confident that the ultimate solution 
is not going to be too difficult if we utilize, as much as we can, 
the thinking of all interested people. We are going to try to 
disseminate information as widely as we can, to conduct research 
projects through contract consultants to the maximum extent 
and to make that material available to all who wish to have it. 

It is hoped that on the basis of this information it will not 
be difficult to come up with an ultimate draft. That is not to 
say, of course, that anyone has any illusions that whatever we 
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first come up with is going to be accepted. That will not be 
the case. 

The first thing that we hope to do if the Committee is ex- 
tended, is to prepare a comparative law study. That would take 
the law of New York, the Model Act, the Laws of Delaware, 
probably Ohio, possibly California and put them together in 
some sort of comparative manner to see just how these other 
states have met the problems and how the model act has met it. 
That will not be on the basis of a section-by-section analysis, 
because that is impossible. 

It is intended and expected that the comparative study would 
be on the basis of some subject classification, using the subject 
matter as the point of reference, and then trying to show the 
New York law and the laws of these other major jurisdictions 
on that particular subject. 

Exactly how that is going to develop we are not able to say 
at this time. You cannot block out that type of a project too 
precisely until you get into it. We have done enough, however, 
to be sure that this is the right direction in which to go. On 
the basis of this information, when we then come up with a 
solution or a proposed solution, it is going to be possible for all 
and not just a group of experts to understand what went into it. 
We hope that it might be possible for other groups and even the 
legislators themselves to be able to point to the source of the 
provision and realize that it is not something that was just 
“dreamed up.” The stamp of novelty frequently kills legislation. 
It may be that such an approach will have considerable value 
in the problems of interpretation of the final product. 

I might say that this decision was the result of our analysis of 
past revision efforts in this State. It was part of the historical 
material with which I did not wish to burden you. For instance, 
consider the 1890 revision. There are practically no reviser’s 
notes. You can only draw such conclusions as are evident from 
the changes that they made in the statutory structure. There is 
no explanation of why the changes. 

It is hoped that perhaps if this Committee’s material is widely 
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discussed and there is sufficient material available, we can get 
over one of the main problems in any new legislation, i.e., how 
can you reduce the loss of certainty of judicial interpretation of 
the existing law. 

This problem is a real one in an overall revision. If we can 
minimize the effect of that by having sufficient material avail- 
able to show the synthetic, if you want to call it that, processes 
that went into a revised statute, it may be that we can eliminate 
or at least reduce that loss of certainty. 

It would seem to be important that a revision committee 
attempt to do that if it can. 

I shall now summarize the Committee’s tentative conclusions 
and recommendations: 

1. That the present corporation laws require simplification, 
coordination of structure, and elimination of existing incon- 
sistencies and unnecessary duplication. 

2. That the laws relating to business corporations should have 
priority in study and revision. 

3. That the study of revision of our laws relating to business 
corporations should be approached from the viewpoint of overall 
revision, rather than piecemeal amendment. 

4. That a new business corporation law consolidating, insofar 
as feasible, all provisions relating to business corporations is 
desirable from the viewpoint of business, the practicing bar, 
state administrative agencies, the courts, labor and the general 
welfare. 

Assuming these conclusions and recommendations are valid, 
what should the Committee do in the future provided its life 
is extended. 

I have already referred to the comparative study which is 
planned. There will also be some special research studies on 
matters of a policy nature. 

It is not expected that the public policy of the State will be so 
greatly changed as to produce a Delaware type of law. If, how- 
ever, the Committee can come up with a law which gives 
maximum opportunity to the business corporation consistent 
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with fairness to persons with whom they deal and consistent with 
the general welfare, all with that degree of certainty which every 
business corporation must have to conduct its business, then I 
think the Committee will have done its job. 

I would like to say in conclusion only this: this revision is 
essentially a lawyer’s job. It requires a lawyerlike approach. 
Whether you like the final product or not, if at least it can be 
said that a lawyerlike job has been done, then the Committee 
will have discharged its responsibility. 








Recent Decisions of the 
United States Supreme Court 


By WILLIAM B. MATTESON AND LEONARD M. LEIMAN 


ROGERS V. MISSOURI PACIFIC R. CO. 
WEBB V. ILLINOIS CENTRAL R. CO. 
HERDMAN V. PENNSYLVANIA R. CO. 
FERGUSON V. MOORE-MC CORMACK LINES, INC. 
(February 25, 1957) 


Negligence cases arising under the Federal Employers’ Liability Act and 
its maritime counterpart, the Jones Act, have long been the source of sharp 
disagreement on the Supreme Court. The conflict has, generally, centered 
on the underlying philosophy of the Act itself and on the function of the 
Court in enforcing that philosophy. In four cases this Term, the major 
problems of the Court in this area were brought into the open: the rules 
applicable to the sufficiency of the evidence to support a jury verdict of 
negligence, and the appropriateness of granting writs of certiorari in cases 
raising only narrow questioris of sufficiency of the evidence. In the context 
of these questions, the Court also dealt with an important rule of its own 
practice: the propriety of a vote to dismiss, or of five Justices dismissing, a 
writ of certiorari as improvidently granted after four members of the Court 
have voted to take the case. The Court’s answers to these questions were 
clear. It was reafirmed that “the test of a jury case is simply whether the 
proofs justify with reason the conclusion that employer negligence played 
any part, even the slightest, in producing the injury or death for which 
damages are sought.” More importantly, the Court indicated its future 
policy toward petitions for certiorari in these cases when it stated that 
“special and important reasons for the grant of certiorari in these cases are 
certainly present when lower federal and state courts persistently deprive 
litigants of their right to a jury determination.” Finally, the Court ex- 
pressed its disapproval of voting to dismiss a writ as improvidently granted 
after a case is heard, in the absence of “considerations appearing which 
were not manifest or fully apprehended at the time certiorari was granted.” 

The first case, Rogers v. Missouri Pacific R. Co., was an action brought 
under the FELA in the Missouri state court. After a jury verdict for the 
plaintiff, the Supreme Court of Missouri reversed on the ground that the 
evidence did not support the verdict. The Supreme Court granted certiorari 
“to consider the question whether the decision invaded the jury’s function.” 

In a 6-3 decision, the Supreme Court reversed, in an opinion by Mr. 
Justice Brennan. Mr. Justice Burton concurred in the result. Justices 
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Frankfurter and Harlan dissented in separate opinions and Mr. Justice 
Reed noted his dissent. 

Pointing out that by amendment in 1939 the defense of assumption of 
risk was eliminated, and the coverage of the Act expanded, the Court 
concluded that by these amendments Congress “removed the fetters which 
hobbled the full play” of the basic congressional intent to leave to the jury, 
as fact-finder, the decision of the primary question raised in these cases— 
whether employer fault played any part in the employee’s mishap. On the 
basis of the evidence presented, the Court found that sufficient facts had 
been introduced upon which the jury could reasonably find that the 
employer had been negligent. The grant of certiorari was defended on the 
ground of vigilant exercise of the power of review where it appears that this 
congressional intent to secure a jury determination has been thwarted. 

In the other three cases, the issue was similarly whether there was sufh- 
cient evidence of employer negligence to go to the jury. In two cases, where 
jury verdicts for the employee had been reversed by the Courts of Appeals 
for the Second and Seventh Circuits, the Supreme Court reversed, relying 
on the Rogers decision. In the third case, Herdman v. Pennsylvania R. Co., 
a directed verdict for the employer was affirmed by the Court of Appeals 
for the Sixth Circuit and this judgment was affirmed by the Supreme Court. 

Mr. Justice Frankfurter dissented in all four cases without reaching the 
merits, voting to dismiss the writs of certiorari as improvidently granted. 
Admitting that for a time he had voted on the merits in cases of this type, 
Mr. Justice Frankfurter stated that he had “found it increasingly difficult 
to acquiesce in a practice” which he regarded as “wholly incompatible with 
the certiorari policy” embodied in the statutes governing the Court’s 
jurisdiction and the Court’s own rules. 

In support of this position, Mr. Justice Frankfurter first noted that it 
was the enormous number of FELA cases coming to the Court which led 
Congress, in 1916, to make the review of such cases discretionary by the 
Court. Present Rule 19 of the Rules of the Supreme Court, which in 
substance has been in effect since 1925, states that certiorari “will be 
granted only where there are special and important reasons therefor.” To 
Mr. Justice Frankfurter, FELA cases which raise only an issue of common- 
law negligence do not come within this Rule. Nor can the grants of 
certiorari be justified by a conflict of the judgments of the courts below 
with decisions of the Supreme Court; the lower courts here purported to 
follow the applicable rules, and the disagreement is no more than 
“differences of opinion in their application,” inevitable in a field like 
negligence. Moreover, when the Court takes FELA cases, it discriminates 
against other similar cases, such as negligence cases in the federal courts 
under diversity jurisdiction (one of which was granted and disposed of on 
the merits earlier this Term). If this discrimination were rectified by taking 
those cases as well, the Court’s burden would be even greater. 

Finally, Mr. Justice Frankfurter reviewed the history of FELA litigation 
before the Supreme Court. Noting the shift, from time to time, in decisions 
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favoring plaintiffs and those favoring railroads (since 1938, the overwhelm- 
ing majority of cases have been decided in favor of the injured employee), 
Mr. Justice Frankfurter pointed out that this is a result of shifts in the 
membership of the Court, and not of a change in the principles involved. 
But whatever the philosophy of the majority of the Court, a disregard of 
the rules governing its discretionary jurisdiction cannot be justified. 


“For the Supreme Court of the United States to spend two hours 
of solemn argument plus countless other hours reading the briefs 
and record and writing opinions to determine whether there was 
evidence to support an allegation that it could reasonably be foreseen 
that an ice cream server on a ship would use a butcher's knife to 
scoop out ice cream that was too hard to be scooped with a regular 
scoop, is surely to misconceive the discretion that was entrusted to 
the wisdom of the Court for the control of its calendar.” 


For the Court to discharge the “vital . . . responsibility it bears for the 
general welfare” it must have the time for appropriate study, reflection, and 
discussion to reach collectively wise decisions and write persuasive opinions. 
To accomplish this the Court must vigorously enforce its own criteria for 
granting review. 

In defense of his voting to dismiss the writs here after argument, Mr. 
Justice Frankfurter argued that first, a decision to grant certiorari is 
necessarily based on a limited review of the issues involved, because of the 
large volume of certiorari business; hence, after argument and briefs, when 
it appears a grant of certiorari is unjustified, the Court should be able to 
dismiss the writ. Secondly, Mr. Justice Frankfurter found’ justification in 
the “historic” right of a Justice to dissent from an action of the Court. In 
his view, a majority of the Court cannot compel him to decide a case he 
does not regard as properly before the Court. The “rule of four,” under 
which four votes to grant certiorari will traditionally bring a case to the 
Court, is not undermined, because normally a Justice who originally 
opposed the grant of certiorari in a particular case will respect the judgment 
of four of his brethren and vote on the merits when the time for final 
decision arrives. But this “working rule,” not imposed by Congress, is not 
to be followed “when a class of cases is systematically taken for review” 
and the individual Justice believes the issuance of the writ is unwarranted 
and an undue strain on the energies of the Court. 

Mr. Justice Harlan, in a separate opinion, discussed two questions: the 
propriety of a Justice voting to dismiss a writ as improvidently granted 
after certiorari has once been granted, and second, the Court’s action on 
the merits. Although he agreed with Mr. Justice Frankfurter’s criticism of 
the grants of certiorari in these cases, he was unable to reconcile a vote to 
dismiss as improvidently granted with the Court’s “rule of four.” In his 
opinion due adherence to that rule requires that once certiorari has been 
granted a case should be disposed of on the premise that it is properly 
here, in the absence of considerations appearing which were not manifest 
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or fully apprehended at the time certiorari was granted. No such issues 
arose in these cases, and in their absence, the right of a Justice to dissent 
from the grant of a petition for certiorari is exhausted once the petition 
has been granted and the case set for argument. For a majority of five to 
dismiss a writ after argument is unfair to litigants, barring exceptional 
circumstances, and for five to dismiss before argument undermines the 
whole philosophy of the “rule of four,” i.e., that a substantial minority can 
bring a case before the Court. Finally, dismissing writs without exceptional 
circumstances would be “inconsistent with the long-standing and desirable 
custom of not announcing the Conference vote on petitions for certiorari,” 
as a vote to dismiss as improvidently granted would be bound to be taken 
as a reflection of the voter’s original position on the Conference vote on 
the petition. Mr. Justice Frankfurter’s distinction between individual cases 
and a “class of cases . . . systematically taken for review” was rejected by 
Mr. Justice Harlan, on the ground that it is in just the latter situation 
that definite lines of cleavage on the Court are likely to develop and the 
“rule of four” is most in need of protection. 

Mr. Justice Burton joined in this part of Mr. Justice Harlan’s opinion; 
Mr. Chief Justice Warren and Justices Black, Douglas, Clark, and Brennan 
also joined in this part of the opinion except insofar as it criticized the 
grant of certiorari in these cases. 

Turning to the merits, Mr. Justice Harlan adopted a view different 
from the Court. In reviewing cases of this type, he would not interfere 
with the decisions below absent “clear legal error, or some capricious or 
unreasonable action” on the part of the lower courts, and none was shown 
in these cases. He would not substitute the Supreme Court’s view of the evi- 
dence for that of the courts below, as that would be unnecessarily “second- 
guessing” those courts. In addition, Mr. Justice Harlan thought the Court 
had departed from the long-established standard that jury verdicts must 
be based on “evidence sufficient to enable a reasoning man to infer both 
negligence and causation by reasoning from the evidence.” In his view, the 
Court was establishing the rule that a scintilla of evidence of negligence 
is sufficient to sustain a jury verdict, an interpretation not supported by 
the language of the statute itself. 


* * * 


It would seem that Mr. Justice Frankfurter has by far the better of the 
argument on whether certiorari should have been granted in these cases. 
No matter how much verbal formulation the Court attempts, these cases 
turn solely on their individual facts, and review by the Court is no more 
than a reexamination of particular fact situations. The important work of 
the Supreme Court lies in declaring the law, and the particular application 
of accepted legal rules to specific evidence contributes little to this 
function. The Court’s stated justification for taking these cases lies in an 
effort to control “persistent” thwarting of the congressional intent to leave 
fact-finding to the jury. But, even apart from a not overly convincing basis 
for the finding of this congressional intent, the case-by-case supervision 
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contemplated by the Court in this limited area is not only impractical and 
foreign to the ordinary function of the Court, but is likely to have little 
effect: despite the disproportionately large number of such cases decided 
by the Court in the past, lower courts—as evidenced here— are still unable 
to follow the decisions, or, more accurately, are unable to predict how the 
Court would apply the general principles to specific facts. Accordingly, 
it would appear that while the Court may have done “justice” in these 
cases, it is a wasteful justice: it is unlikely that these decisions will have 
much effect on lower court decisions and the energies of the Court have 
been diverted from much more fruitful work. 

On the substantive issues involved, lower courts may well be confused 
by the decisions in these cases. Although no new test is stated, the decisions 
lend some support to Mr. Justice Harlan’s interpretation of them as 
imposing the “scintilla” rule. But until the majority specifically requires 
lower courts to apply a changed standard in these cases, it is improbable 
that the decisions of lower courts will be affected. However, these cases do 
serve notice that in the future an increasing number of FELA and Jones 
Act cases can be expected to reach the Court, and, as Mr. Justice Frank- 
furter suggests, perhaps ordinary diversity negligence cases as well. Indeed, 
a number of such cases have been summarily disposed of by the Court 
since these decisions were rendered. As a result, from the practitioner’s 
point of view, whatever his own interpretation of the Court’s Rule 19 may 
be, it would be a disservice to his client in a negligence case not to petition 
the Court for review, even though the only question involved is the 
sufficiency of the evidence. It is to be hoped, however, that the Court will 
limit its zeal to correct every possibly-wrong lower court decision in this 
area as the impracticality of its stated purpose becomes evident. 

The long-brewing dispute among the Court over the “rule of four” seems 
finally settled, as Mr. Justice Harlan wrote for a solid majority of seven 
Justices of the Court. As resolved, a minority of four can require the 
Court to hear and decide a case on the merits, barring exceptional circum- 
stances arising or becoming known after the grant of certiorari. This 
strict rule should tend to increase the number of cases which the Court 
must hear, but can be justified on the ground that a desire on the part of 
four Justices to hear a case is always sufficient indication of the desirability 
of review by the Court. On the other hand, the “rule of thumb” advocated 
by Mr. Justice Frankfurter would have the advantage of flexibility, preserv- 
ing the majority’s freedom to act when a minority imposes itself too much 
on the Court—a prerogative which the Court would now appear to have 
relinquished. Mr. Justice Frankfurter’s refusal to vote on the merits in these 
cases may, however, be questioned insofar as it is based on the proposition 
that these cases were not “properly before the Court for disposition on the 
merits.” It seems clear that the Court had jurisdiction to grant review in 
these cases, and the only disagreement stems from the proper exercise of 
the Court’s discretion to grant review. Once review was granted, arguments 
heard, and the cases ready for decision on the merits, it can be argued 
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that, in the absence of the desire of five members of the Court to dismiss 
the writs, it becomes the duty of a Justice to accept the will of the majority 
and fulfill his obligation as a member of the Court to vote on the merits. 


BREITHAUPT V. ABRAM 
(February 25, 1957) 


The Supreme Court has often reviewed the action of state law enforce- 
ment agencies in terms of whether a conviction resulting from such action 
deprives a prisoner of his liberty without due process of law under the 
Fourteenth Amendment. In one such case, Rochin v. California, 342 U.S. 
165, where the extraction of the contents of the stomach of the accused 
by means of a stomach pump to secure evidence of the possession of 
narcotic drugs was found to be a violation of the concept of due process, 
the Court applied the test of whether the action involved was “conduct 
that shocks the conscience.” In the instant case, the Court was called upon 
to apply this test to a conviction based on evidence of intoxication resulting 
from the analysis of a sample of blood taken from the defendant while he 
was lying unconscious in a hospital after an accident involving his truck. 
The Court found that the conviction of the truck driver for involuntary 
manslaughter did not deprive him of his liberty without due process 
of law. 

Petitioner, Breithaupt, was the driver of a pick-up truck which collided 
with a passenger car, killing three occupants of the other car. After the 
accident, an almost empty bottle of whiskey was found in the glove com- 
partment and while petitioner was lying unconscious in the hospital the 
smell of liquor was detected on his breath. At the request of a State 
patrolman the attending physician withdrew a sample of blood from the 
unconscious petitioner by means of a hypodermic needle. The patrolman 
took the sample to the laboratory where an analysis showed that the 
petitioner’s blood contained about .17% alcohol. 

Petitioner was thereupon charged with involuntary manslaughter, and 
at his trial the results of the blood test and testimony to the effect that 
a person with .17% alcohol in his blood was “under the influence of 
intoxicating liquor” was introduced over his objection. Petitioner was 
convicted and did not appeal his conviction. Subsequently, he sought relief 
by a writ of habeas corpus in the Supreme Court of New Mexico on the 
ground that the introduction of evidence obtained from the blood test 
resulted in a conviction which deprived him of his liberty without due 
process of law. The State Supreme Court denied relief. 58 N.M. 385, 271 
P. 2d 827. Petitioner then sought review of this decision on a petition for 
certiorari in the Supreme Court. 

The Supreme Court in a 6-3 decision affirmed the denial of the writ of 
habeas corpus, Mr. Justice Clark wrote the opinion of the Court, Mr. Chief 
Justice Warren dissented in an opinion joined by Justices Black and 
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Douglas and Mr. Justice Douglas wrote a separate dissenting opinion 
joined by Mr. Justice Black. 

The Court quickly disposed of arguments based on the Fourth and 
Fifth Amendments, i.e., that the evidence used here was the result of an 
unreasonable search and seizure and that its introduction compelled the 
petitioner to be a witness against himself. While these protections are 
applicable to proceedings before Federal courts, it has long been held 
that a state conviction based on evidence secured in contravention of 
these protections does not violate the Due Process Clause of the Fourteenth 
Amendment. Wolf v. Colorado, 338 U.S. 25. 

The Court, however, had more difficulty disposing of the due process 
argument based on the Rochin case. Using the adjectives developed in the 
opinion of the Court there, the Court compared the two factual situations: 
It found nothing “brutal” or “offensive” in the taking of a sample of blood 
when done, as was the case here, under the protective eye of a physician. 
Nor did it find the absence of conscious consent, without more, offensive 
to any constitutional right. Arguing that due process must be measured 
by the “whole community sense of ‘decency and fairness’, the Court noted 
that blood tests are common and routine in everyday life for such things 
as marriage licenses and college entrance requirements. Moreover, there 
has been wide acceptance by the States of the use of blood tests in detecting 
intoxication in cases involving charges of driving under the influence of 
alcohol. The infringement of the rights of an individual must be weighed 
against the interests of society as a whole, which in the instant case is 
protection against the “mortal hazards of the road.” Accordingly, the Court 
concluded that the action of the law enforcement officials was not such that 
“shocks the conscience” or offends a “sense of justice.” But the Court was 
quick to qualify this conclusion by stating that “the indiscriminate taking 
of blood under different conditions, or by those incompetent to do so” 
might very well in other cases amount to such “brutality” as would bring 
the case within the Rochin rule. 

Mr. Chief Justice Warren, in his dissenting opinion, could not agree 
that the instant case was materially different from Rochin. There, two 
essential components of the prohibited action were present: invasion of 
the body and resistance by the victim. He could not agree that taking a 
blood test under a doctor’s care in a hospital differs from the use of a 
stomach pump under similar circumstances. If anything, the difference is 
only one of “personal reaction.” As to the question of resistance, he could 
see no difference between objecting violently to such action or being in 
such condition that it was impossible to protest. 


“We should, in my opinion, hold that due process means at least 
that law-enforcement officers in their efforts to obtain evidence from 
persons suspected of crime must stop short of bruising the body, 
breaking skin, puncturing tissue or extracting body fluids, whether 
they contemplate doing it by force or by stealth.” 
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Mr. Justice Douglas, dissenting, read the opinion of the Court as saying 
that if the blood test had been taken after a violent struggle with the 
police, there would have been a violation of due process. He, like Mr. Chief 
Justice Warren, would not draw a line between evidence obtained by 
force and evidence secured by “trickery, subterfuge or any police technique 
which takes advantage of the inability of the prisoner to resist.” Nor would 
he distinguish between involuntary “extraction of words from the lips, 
extraction of the contents of his stomach” or “extraction of fluids of 
his body.” 


The decision in the instant case represents an attempt by the Court to 
apply the general language of Rochin to a situation which, while basically 
not different, did not raise emotions of personal abhorence. As Mr. Justice 
Douglas points out, the decision of the Court might very well have been 
different had petitioner been conscious and put up a violent struggle before 
the blood sample was taken. The Court does not deny this but in fact 
specifically limits its decision to the facts presented. The instant decision 
may therefore have only a limited application, and the Court, when faced 
with a more appealing factual situation, may indeed find the forcible 
taking of blood “conduct that shocks the conscience.” However, it will be 
interesting to see where and how the Court will be able to draw the line 
between acceptable blood tests and tests which amount to “brutality” or 
offend a “sense of justice.” 


RADOVICH V. NATIONAL FOOTBALL LEAGUE 
(February 25, 1957) 


The modern development of organized professional sports as big business, 
spurred as it was by the growth of interstate radio and television broad- 
casting as a source of revenue, has posed for the Court the problem of 
whether the antitrust laws apply to such activities despite the fact that 
the nucleus of the business, the game itself, can be looked upon as a purely 
local activity. In the first recent case raising this question to reach the 
Court, Toolson v. New York Yankees, Inc., 346 U.S. 356, the Court chose 
to ignore the tremendous development in professional sports and, adhering 
to its 1922 decision in Federal Baseball Club v. National League, 259 U.S. 
200, held that baseball was outside the scope of the antitrust laws. But ever 
since Toolson was decided the Court has been rejecting its implications, 
and in the instant case the Court was faced with the problem of putting 
professional football under “the umbrella” held over baseball or attempting 
to distinguish the Toolson case. In a less-than-unanimous decision, the 
Court chose the latter course and held that professional football is subject 
to the antitrust laws, stating with respect to Toolson that “we now 
specifically limit the rule there established to the facts there involved, i.e., 
the business of organized professional baseball.” 
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Radovich, a former football star, filed a complaint in the federal district 
court under §§ 1 and 2 of the Sherman Act, charging that the defendants, 
principally the National Football League, its Commissioner and ten 
member clubs, had entered into a conspiracy to monopolize and control 
organized professional football in the United States, that the conspiracy 
was in part designed to destroy the All-America Conference football league, 
a competitor, and that defendants, by agreement among themselves, had 
prevented Radovich from becoming a player-coach in a National Football 
League affiliate, the Pacific Coast League. As a result, Radovich sought 
$105,000 in treble damages. 

Radovich alleged that, in 1946, while under the standard player contract 
to the Detroit Lions of the National Football League, he had asked for a 
transfer to the Los Angeles Club in the same league because of the illness 
of his father. The standard contract prohibits a player from signing with 
another club without the consent of the club holding the player’s contract. 
When the transfer was refused Radovich broke his contract and played in 
1946 and 1947 for the Los Angeles Dons, a member of the All-America 
Conference. In 1948 Radovich was offered employment as a player-coach 
with the San Francisco Clippers, a member of a league affiliated with the 
National Football League. However, when the National Football League 
advised the Clippers that Radovich was black-listed because of his breach of 
contract in 1946 and that any affiliated club employing him would be 
penalized, the Clippers refused to sign him. Radovich further alleged that 
this black-listing effectively prevented his employment elsewhere in or- 
ganized professional football in the United States. To meet the argument 
that professional football was purely local in character and did not affect 
interstate commerce sufficiently to come within the antitrust laws, Radovich 
also alleged that the radio and television transmission of football games in 
interstate commerce was “‘part of the business of professional football itself” 
and necessary to the profitable operation of a professional football club. 

The district court dismissed the case for lack of jurisdiction and failure 
to state a claim on which relief could be granted. The Court of Appeals 
affirmed, 231 F. ed 620, holding that the Toolson case, exempting organized 
baseball, was controlling. The court based its decision on the theory that 
football and baseball were team sports, as distinguished from boxing, which 
the Supreme Court in United States v. International Boxing Club, 348 U.S. 
236, had held subject to the Sherman Act. Further, it was found that even 
if the Boxing case controlled, the complaint did not state a cause of action, 
on the ground that there was a failure to allege conduct by the defendants 
which was “calculated to prejudice the public or unreasonably restrain 
interstate commerce.” The Supreme Court granted certiorari “in order to 
clarify the application of the Toolson doctrine” and determine the status 
of professional football under the Sherman Act. 

In a 6-3 decision, the Supreme Court reversed, Mr. Justice Clark writing 
for the Court. Mr. Justice Frankfurter dissented in a separate opinion and 
Mr. Justice Harlan dissented in an opinion joined by Mr. Justice Brennan. 
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Referring to the Federal Baseball decision, which first held baseball not 
subject to the Sherman Act, as an “umbrella” which the Court continued 
to hold over baseball in Toolson, the Court noted that a similar exemption 
was denied in the Boxing case and in United States v. Shubert, 348 U.S. 
222, involving the theater. Similarly, the Court refused to extend the 
baseball decision here, since “the volume of interstate business involved in 
organized football places it within the provisions of the Act.” In explana- 
tion of its position, the Court said: 


“If this ruling is unrealistic, inconsistent, or illogical, it is sufficient 
to answer, aside from the distinctions between the businesses, that 
were we considering the question of baseball for the first time upon a 
clean slate we would have no doubts.” 


If the resulting discrimination in favor of baseball is to be limited, it 
should be done by Congress, which has the means of doing it in a manner 
which would avoid “the injustices of retroactivity and surprise which might 
follow court action” and would be “more likely to protect the industry and 
the public alike.” 

Turning to the sufficiency of the complaint, the Court held in general 
that it complied with the test laid down in Hart v. B. F. Keith Vaudeville 
Exchange, 262 U.S. 271, 274, that is, whether “the claim is wholly frivolous.” 

Mr. Justice Frankfurter, dissenting, stated that although aware of his 
“limited competence in matters athletic,” he could not distinguish football 
from baseball for purposes of applying the Sherman Act. He adhered, 
therefore, to the reasoning in his dissent in the Boxing case. Toolson having 
been left “as a living authority” by the Court, stare decisis did not require 
him to follow the Boxing decision, even though it “looks the other way.” 

Mr. Justice Harlan, dissenting, took the position that since he was 
unable to distinguish this case from the Federal Baseball and Toolson 
decisions, and could find “no basis for attributing to Congress a purpose 
to put baseball in a class by itself,” he would affirm the judgment below. 
Rather than for the Court to further becloud the situation by making 
untenable distinctions with respect to other sports, or by a discriminatory 
fiat in favor of baseball, he thought it would be far better to leave any 
change in the baseball cases to Congress. 


The dilemma with which the Court was confronted in this case was of 
its own making. The first step was the Toolson case, in which the Court, 
“without re-examination of the underlying issues,” continued the exemption 
of baseball from the antitrust laws on the authority of the then 31-year-old 
Federal Baseball decision. Then, having taken the action it did in Toolson, 
the Court proceeded to reject, in the cases dealing with boxing and the 
theater, every underlying rationale of the original Federal Baseball decision. 
Accordingly, when faced with the present case, the Court had the choice 
of either following the baseball precedent, which would ignore the reason- 
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ing of the boxing and theater cases, or following the boxing and theater 
cases, either by overruling the Toolson case or by leaving it as an illogical 
sui generis exception to the general coverage of the Sherman Act. The 
Court chose the last alternative, stating flatly that “consideration of basic 
differences, if any, between the baseball and football businesses, such as the 
football draft system, use of league affiliations, training facilities and 
techniques, etc., is not necessary to this decision.” The Court thus says 
that, for purposes of its decision, the only distinction between football 
and baseball is that they are different games. This is a strange result, 
considering that the only support for a finding of congressional intent 
to make such an arbitrary distinction consists of congressional inaction 
after the Federal Baseball decision and the failure of passage of several 
bills to exempt all organized professional sports (including baseball) from 
the antitrust laws. 

Once the Court decided in Toolson to protect baseball’s reliance on the 
1922 decision, it would have been only equitable for the Court to have 
considered whether other sports, claiming to be factually indistinguishable 
from baseball, were entitled to the same protection. Indeed, the principle 
adopted in the original baseball decision, once accepted, would seem 
equally applicable to related professional sports. It is a peculiar application 
of jurisprudence when a court intentionally creates a discrimination in the 
law, blindly continues it, and then asks the legislature to relieve the 
situation. 


GUSS V. UTAH LABOR RELATIONS BOARD 
AMALGAMATED MEAT CUTTERS LOCAL V. FAIRLAWN MEATS, INC. 
SAN DIEGO BUILDING TRADES COUNCIL V. GARMON 
(March 25, 1957) 


Since its creation the National Labor Relations Board has never exercised 
the full extent of the jurisdiction given to it by Congress over labor 
relations “affecting commerce.” The reasons for this have been both policy 
considerations and the financial resources available to the Board. In an 
attempt to clarify the area in which it would not act, the Board in 1950 
established fixed jurisdictional standards stated in terms of the dollar 
amount of interstate commerce involved, and generally refused to accept 
cases not involving the necessary jurisdictional amount; these standards 
were raised upward in 1954. In three cases this Term, the Supreme Court 
dealt with the question whether a State may exercise jurisdiction over a 
matter concerning labor relations affecting interstate commerce where the 
NLRB has expressly declined or would obviously decline to exercise juris- 
diction. In each, the state court had upheld the authority of the State to 
act under such circumstances. Reversing all three decisions, the Supreme 
Court held that States may exercise jurisdiction over labor matters affecting 
interstate commerce only when the NLRB has expressly ceded such juris- 
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diction to the State under the authority granted it by §10 (a) of the National 
Labor Relations Act. 

In Guss v. Utah Labor Relations Board the union filed unfair labor 
practice charges with the NLRB against the employer, but the Board 
declined to exercise jurisdiction “inasmuch as the operations of the Com- 
pany involved are predominantly local in character, and it does not appear 
that it would effectuate the policies of the Act to exercise jurisdiction.” 
Subsequently, the union filed substantially the same charges with the Utah 
Labor Relations Board; the Utah Board took jurisdiction, granted relief, 
and on a Writ of Review the Utah Supreme Court affirmed. The employer 
appealed the decision to the Supreme Court on the ground that the Utah 
Labor Relations Board had no jurisdiction to act on a matter within the 
jurisdiction of the NLRB, even though the latter had refused to act. 

In Amalgamated Meat Cutters Local v. Fairlawn Meats, Inc., after an 
unsuccessful attempt to organize respondents’ employees, the union asked 
for recognition as the bargaining agent for the employees and for a union 
shop contract. Respondents refused both requests. To exert pressure upon 
respondents the union picketed respondents’ stores and put secondary 
pressure on their suppliers. Respondents filed a complaint in the Court of 
Common Pleas of Ohio seeking to enjoin the union from picketing, from 
trespassing on respondents’ premises, and from exerting the secondary 
pressure. The lower court granted relief, and, on appeal, the Court of 
Appeals of Ohio affirmed, finding that respondents’ business was purely 
of a local character and that the union’s picketing was unlawful according 
to Ohio policy. The union petitioned for a writ of certiorari to the 
Supreme Court upon the ground that respondents’ business did affect 
commerce and that as a result the NLRB had exclusive jurisdiction. The 
Supreme Court, in reaching the common issue presented in these cases, 
found that respondents’ business affected commerce and assumed, in view 
of the relatively small amount of such business, that the NLRB would 
decline jurisdiction. 

Finally, in San Diego Building Trades Council v. Garmon the union 
asked the respondents, as employers, to sign a contract including a union 
shop provision. Respondents refused on the ground that it would be a 
violation of the National Labor Relations Act to enter into such a contract 
where the union had not been selected the exclusive bargaining agent. The 
union commenced picketing to enforce its demand. The respondents filed 
suit in the Superior Court of California for an injunction and damages, 
alleging that because their operations affected commerce, the National 
Labor Relations Act governed, that a union shop contract would violate 
that Act, and that the action of the union in demanding such a contract 
was illegal. Respondents also filed a petition with the NLRB asking 
that the question of representation of respondents’ employees be resolved; 
this petition was dismissed by the Regional Director of the NLRB. The 
Superior Court entered an order enjoining the picketing until one or 
another of the unions had been designated as the collective bargaining 
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representative of respondents’ employees. Respondents were also awarded 
$1,000 in damages. On appeal to the Supreme Court of California the 
decision was affirmed, that Court holding that the NLRB’s declination in 
accordance with its jurisdictional policy gave the State Court jurisdiction 
over the action, and under federal law, the union’s conduct was unlawful. 
The Supreme Court granted a petition for certiorari filed by the union 
alleging that the NLRB had exclusive jurisdiction over the dispute despite 
its refusal to exercise jurisdiction. 

These three holdings of the State Courts were reversed by 6-2 decisions 
of the Supreme Court, Mr. Chief Justice Warren writing the opinion of 
the Court in each case. Mr. Justice Burton dissented in an opinion joined 
by Mr. Justice Clark. Mr. Justice Whittaker did not participate in the 
decisions in these cases. 

Mr. Chief Justice Warren, in his opinion in the Guss case, set forth the 
position of the Court on the controlling issue in all three cases. He started 
by stating three basic premises: (1) appellant’s business in that case affected 
commerce within the meaning of the National Labor Relations Act, and 
the NLRB therefore had jurisdiction over the dispute; (2) the NLRA 
expressly deals with the unlawful conduct charged to appellant and, if the 
NLRB had not declined jurisdiction, state action would have been fore- 
closed by the Court’s decision in Garner v. Teamsters Union, 346 U.S. 485, 
where it was held that a State may not exercise jurisdiction over a labor 
dispute clearly within the jurisdiction of the NLRB; and (c) it was clear 
that the NLRB had not ceded jurisdiction to the Utah Labor Relations 
Board by an agreement pursuant to §10(a) of the NLRA, which provides: 


“The Board is empowered, as hereinafter provided, to prevent any 
person from engaging in any unfair labor practice (listed in Section 
8) affecting commerce. This power shall not be affected by any other 
means of adjustment or prevention that has been or may be estab- 
lished by agreement, law, or otherwise: Provided, That the Board is 
empowered by agreement with any agency of any State or Territory 
to cede to such agency jurisdiction over any cases in any industry 
(other than mining, manufacturing, communications, and transporta- 
tion, except where predominantly local in character) even though 
such cases may involve labor disputes affecting commerce, unless the 
provision of the State or Territorial statute applicable to the deter- 
mination of such cases by such agency is inconsistent with the corre- 
sponding provision of this Act or has received a construction incon- 
sistent therewith.” (Emphasis added) 


The above proviso, which was added to the NLRA by the Taft-Hartley 
Act in 1947, was considered controlling by the Court in reaching its 
decision. It was noted that the timing of the introduction of the proviso 
in Congress and a reference in one of the committee reports indicated that 
it was drafted in response to the Court’s decision in Bethlehem Steel Co. 
v. New York Labor Board, 330 U.S. 767. The Court noted that in that 
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case doubt was cast on whether a State could act either after a formal 
ceding of jurisdiction by the NLRB or upon a declination of jurisdiction 
by the NLRB. In enacting the proviso, Congress meant to deal with both 
problems, i.e., it meant to make clear that the NLRB had power to cede 
jurisdiction, and by inference it also meant to make clear that formal 
ceding of jurisdiction was the only way in which a State could obtain 
jurisdiction over labor matters affecting commerce. This inference is 
supported by the language of the proviso itself, as it allows cession in 
certain industries only where the industry is “predominantly local in 
character,” whereas in others cession is not so limited. Therefore, the 
Court reasoned, Congress was prescribing not only for the situation where, 
for “policy” reasons, the NLRB wanted to cede jurisdiction over an entire 
industry to state authority, but also for the situation where, because of the 
relatively small interstate business done, the Board did not choose to 
exercise its jurisdiction. 

In further support of its conclusion the Court quoted from Amalgamated 
Assn. of Employees v. Wisconsin Board, 340 U.S. 383, 397-398, where it 
was said: 


“The legislative history of the 1947 Act refers to the decision of 
this Court in Bethlehem Steel Co. v. New York Labor Board, 330 
U.S. 767 (1947), and, in its handling of the problems presented by 
that case, Congress demonstrated that it knew how to cede juris- 
diction to the states. Congress knew full well that its labor legislation 
‘preempts the field that the act covers insofar as commerce within 
the meaning of the act is concerned’ and demonstrated its ability to 
spell out with particularity those areas in which it desired state 
regulation to be operative.” 


If the States could exercise jurisdiction where the NLRB declined to act, 
it might apply labor policy inconsistent with that contained in the NLRA; 
by restricting such action to those cases where formal agreements ceding 
jurisdiction are in effect, it is assured, by the limitations of the proviso 
itself, that labor policy consistent with the national labor policy will be 
applied in all cases affecting commerce. 

The Court found inapplicable cases such as Welch Co. v. New Hampshire, 
306 U.S. 79, where it was held that a State could continue to regulate 
interstate motor carriers even after enactment of federal legislation in the 
field as the federal agency (the Interstate Commerce Commission) had as 
yet failed to act, i.e., “where federal power has been delegated but lies 
dormant and unexercised.” In view of the general intent of Congress to 
pre-empt the field of labor relations affecting commerce and the “inescap- 
able implication of exclusiveness” of the proviso to §10(a) of the NLRA, 
the States were not similarly free to act here. 

The Court recognized that its decision created a vast no-man’s-land 
where the NLRB has declined to act and the States are powerless to act, 
and that no cession agreements have been entered into by the NLRB with 
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the States because of the limitation in §10(a) prohibiting such agreements 
where “the provision of the State or Territorial statute applicable to the 
determination of such cases by such agency is inconsistent with the 
corresponding provision of this Act or has received a construction incon- 
sistent therewith.” On the other hand, the Court also took note of the 
argument that granting jurisdiction to the States in the instant cases 
“would produce confusion and conflicts with federal policy.” Moreover, 
the Court believed that Congress had chosen the course of uniformity; 
Congress can change the situation if it chooses or the NLRB can itself 
reduce the area of the no-man’s-land by reasserting jurisdiction or by 
ceding jurisdiction in appropriate cases. 

Mr. Justice Burton, dissenting, took a different view of the congressional 
intent behind the addition of the proviso to §10(a) of the NLRA. In his 
opinion, it was added to clarify what was made doubtful in the Bethlehem 
case, that the NLRB could cede jurisdiction to States over certain labor 
disputes and in that way aid cooperation between state and federal 
agencies. In the Bethlehem case the only issue was whether a State Board 
had jurisdiction to certify a union of foremen as a collective bargaining 
group ‘where the NLRB had asserted general jurisdiction over foremen’s 
unions but had refused to designate them as appropriate bargaining units. 
The Court held that the Board had occupied the field, the State did not 
have power to act, and that an agreement between the NLRB and the 
State Board ceding jurisdiction over certain labor matters did not cover 
jurisdiction over foremen’s unions. Three concurring Justices disputed 
certain language in the opinion of the Court which implied that the NLRB 
lacked authority to cede jurisdiction to a State, and it was only to clarify 
this that Congress enacted the proviso to §10(a). Mr. Justice Burton could 
find no indication that Congress intended to wipe out, by implication, the 
State’s “recognized” power to act when the NLRB declines to take 
jurisdiction. 

Mr. Justice Burton would require unequivocal legislative history before 
usurping state jurisdiction in an area such as this. He found it difficult to 
imagine that Congress meant to make the proviso the exclusive means 
for the exercise of state jurisdiction, as in 1947 nearly 40 States lacked 
labor agencies and comprehensive labor legislation which might qualify 
under the proviso. In addition, Mr. Justice Burton noted that the decision 
of the Court was contrary to the established practice of the States and the 
NLRB, which as amicus curiae had argued against such a result. The 
creation of a large uncontrolled area is directly contrary to congressional 
interest in providing governmental machinery for handling labor con- 
troversies, and regard for our federal system favors allowing action by States 
where the federal agency declines to exercise its jurisdiction. He would 
subscribe to what was said in Mr. Justice Frankfurter’s concurring opinion 
in the Bethlehem case: 


“Since Congress can, if it chooses, entirely displace the States to 
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the full extent of the far-reaching Commerce Clause, Congress needs 
no help from generous judicial implications to achieve the superses- 
sion of State authority. To construe federal legislation so as not 
needlessly to forbid preexisting State authority is to respect our 
federal system. Any indulgence in construction should be in favor of 
the States, because Congress can speak with drastic clarity whenever 
it chooses to assure full federal authority, completely displacing the 
States.” 330 U.S., at 780. 


* * * 


The reasoning of the Court in its reliance on the enactment of the 
proviso to §10(a) of the NLRA to support its position in the instant cases, 
is to some extent open to question. There is no clear indication in the 
legislative history of the proviso that the instant result was intended or 
envisaged. To the extent that the Court relies on the Bethlehem case 
to ascertain the intent of Congress in enacting the proviso to §10/(a), it is 
relying on an unexpressed and close reading by Congress of dicta in that 
decision. The Court, however, would seem to be on firmer ground in 
relying on the general intent of Congress to make the jurisdiction of the 
NLRB exclusive and on the language of the proviso itself: it would indeed 
be strange if the NLRB could circumvent the limitations there placed on 
cession by the simple device of a declination of jurisdiction. 

The twilight zone between purely local labor controversies, where the 
States alone have power to act, and labor controversies “affecting com- 
merce,” has always existed. Some of the uncertainty in this area was avoided 
by the NLRB when it adopted standards of jurisdiction; in stating what 
cases it would not take, the parties were on notice whether their labor 
matters were subject to federal or state jurisdiction. However, this neces- 
sarily leads to lack of uniformity in the labor policy applied: no State has 
as yet brought its labor laws in complete conformity with federal law, and 
even if a State attempted to apply federal law, its decision would not 
necessarily be the same as that which the NLRB would have rendered. 
The Court’s decision affects these considerations in two ways: it again 
returns the parties to the difficult task of deciding whether their labor 
matters are purely local or affect commerce; and it creates a new vacuum 
where no agency can exercise jurisdiction and in which the rules applicable 
to labor controversies may conform neither to the federal nor the state 
policy. 

A contrary decision by the Court would not have been without its own 
difficulties. In passing on cases affecting commerce in which the NLRB 
declined or would decline jurisdiction, would a State be required to 
apply federal law or could it apply state law even though completely 
contrary to federal policy? And if States were required to follow federal 
law, it is difficult to see how this could be done effectively or consistently 
without the action of the NLRB. The decision in the instant cases 
at least avoids troublesome litigation which would undoubtedly arise 
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if these questions had to be answered. However, in deciding against the 
past practice of the NLRB and the States, the Court has invited further 
congressional consideration of the problem, as it is unlikely that Congress 
will permit a sizable area of labor relations to remain completely 
unsupervised. 
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